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L INTRODUCTION OF PETITIONER

Petitioner, Laurie A. Englund, timely petitions for Judicial
Review, under the Administrative Procedures Act (APA),
Chapter 34.05 RCW, and pursuant to RAP 13 .4 (within thirty
days of the order of the Court of Appeals on Petitioner’s Motion
for Reconsideration), by the Washington Supreme Court of the
improper decision of the Court of Appeals terminating review of
the erroneous final order of Respondent Employment Secunty

Department (ESD) designated in Section Il of this petition.

At the time of filing this Petition for Judicial Review,
Discretionary Review proceedings are ongoing at the
Washington Supreme Court (Case No. 102801-6) with a hearing
scheduled for July 9, 2024, regarding the 1ssue of misapplication
of RCW 34.05.518 in this case in violation of Ms. Englund’s
fundamental nghts, due process of law, Constitutional

provisions, and statutory standards, for which Ms. Englund 1s
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seeking injunctive and declaratory relief, and which is also of

importance to the public interest to resolve.

Additionally, pursuant to LCR/CR 55(a), Ms. Englund filed with
the Court of Appeals on June 24, 2024, a Motion for Entry of
Order of Default for Failure to Appear of Respondent Employer
Bellevue School District (BSD) for more than one year since
Petitioner’s filing and service of her Petition for Judicial Review
in King County Superior Court on May 22, 2023, which is

currently pending a decision. See Appendix 1-14.

It is Ms. Englund’s understanding that the Court of Appeals
retains the authority per RAP 7.3 to act in this case and decide
upon her Motion for Entry of Order of Default while Ms,
Englund also timely preserves her right to petition for redress of
grievances by Judicial Review with the Supreme Court, and that
the Supreme Court will provide any necessary direction in this

regard.
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Throughout the proceedings, Ms. Englund has adamantly
expressed that she reserves all nghts and waives none and seeks
proper resolution of the case in accordance with Constitutional
provisions and due process of law, which is her fundamental
right. Importantly, the Federal Constitution is the Supreme Law
of the Land per Washington State Constitution, Article 1, Section
2, and the APA states “Nothing in this chapter may be held to
diminish the constitutional rights of any person.” RCW

34.05.020.

However, Ms. Englund has suffered and continues to suffer
unlawful Constitutional deprnivations and wiolations of her
fundamental rights and liberties in this case without relief,
despite her best efforts to obtain resolution by exhausting all

possible avenues for remedy to date.

As a consequence of the Court’s fallure to intervene in the
interest of justice, Ms. Englund now finds her Constitutionally
protected nght to petition for redress of gnevances chilled, and
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her Constitutionally protected due process right of non-
discretionary appeal “as a matter of right” stripped, and she is left

facing the uncertainty of discretionary review.

Ms. Englund prays this Court will act in order to prevent a denial
of justice in this case and grant her the relief sought in Section

V1 of this petition or any other relief this Court deems proper.

Ms. Englund is an unrepresented party without legal training and
trusts this Court will grant some lemency and this pleading will
be liberally construed in the interest of justice. Haines v. Kerner,

404 U.S. 519, 520 (1972).

II. COURT OF APPEALS DECISION TO BE

REVIEWED

Petitioner, Laurie A. Englund, objects to and seeks review of the
decision of the Court of Appeals dated Apnil 29, 2024, which
improperly affirmed the order of Respondent Employment

Security Department (ESD), denying Ms. Englund upon
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erroneous grounds the unemployment benefits to which she 1s
eligible and justly entitled, as well as the subsequent order of the
Court of Appeals dated May 28, 2024, which denied Petitioner’s
Motion for Reconsideration filed on May 20, 2024, and failed to
correct material errors of fact and law contained in the Court’s

opinion dated April 29, 2024,

Ms. Englund challenges that the decision of the Court of Appeals
was inconsistent and in conflict with ESD agency precedent,
Washington State Appellate Court precedent, and US Supreme
Court precedent. Furthermore, this case involves the deprivation
and violation of fundamental rights protected by the Washington
State Constitution and the Constitution for the united States of
America as well as issues of misapplication of statutory
provisions. It is in the interest of justice for the matters of public
import in this case to be determined by the Washington Supreme

Court.
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A copy of the Court of Appeals decision terminating review
dated April 29, 2024 is in the Appendix at pages 15-31. A copy
of Petitioner’s Motion for Reconsideration dated May 20, 2024
1s in the Appendix at pages 32-79. A copy of the Court of Appeals
order denying Petitioner’s Motion for Reconsideration dated

May 28, 2024 is in the Appendix at page 80.

III. ISSUES PRESENTED FOR REVIEW

Ms. Englund incorporates herein all of the assignments of errors
and issues set forth in her Opening Brief with Appendix filed on
October 27, 2023, and her Amended Reply Brief with Appendix
filed on February 12, 2024, as well as her Motion for
Reconsideration with Appendix filed on May 20, 2024, and adds

the following:

I. Whether the Court of Appeals erred in proceeding without
proper jurisdiction on the merts of the case rather than
expeditiously granting Petitioner default judgement for the
failure to appear of Respondent Employer, or remanding the
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case back to the Superior Court in accordance with due
process of law?

2. Whether the Court of Appeals erred in failing to properly
resolve disputed issues and inaccurate findings despite Ms.
Englund’s best efforts to clanify and correct the record as the
only party with first-hand knowledge of the facts surrounding
employment separation?

3. Whether the Court of Appeals erred in mischaracterizing,
discrediting, and rejecting Ms. Englund’s unrebutted sworn
statements/declarations/tesimony based upon first-hand
knowledge and supported by corroborating evidence, while
instead affirming ESD’s erroneous conclusions based upon
speculation, presumption, and hearsay?

4. Whether the Court of Appeals erred in finding that “Englund
never articulated any religious objection to the vaccination
requirement during her period of employment with the
District™ despite Ms. Englund’s unrebutted swomn statements,

hearing testimony under oath, and cormroborating email
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evidence that she did, in fact, properly notice the Employer
Bellevue School District regarding her religious objections to
the vaccine policy prior to her separation from employment?

5. Whether the Court of Appeals erred in ignoring Ms.
Englund’s unrebutted sworn declarations that she had, in fact,
requested religious accommodation prior to termination of
employment in accordance with OSPI and EEOC guidance
for Title VII of the Civil Rights Act of 1964 (42 U.5.C. 2000e)
and Constitutional protections for religious freedom in the
workplace?

6. Whether the Court of Appeals erred in making a decision
inconsistent with due process of law, contrary to
Constitutional and statutory provisions, and in conflict with
ESD agency precedent, Washington State Appellate Court

precedent, and US Supreme Court precedent?
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IV. STATEMENT OF THE CASE

Ms. Englund incorporates herein all of the facts previously set
forth in her Opening Brief with Appendix filed on October 27,
2023, and her Amended Reply Brief with Appendix filed on
February 12, 2024, as well as her Motion for Reconsideration

with Appendix filed on May 20, 2024,

Importantly, Ms. Englund is the only party in the case with first-
hand knowledge regarding the facts surrounding employment
separation and subsequent termination because Respondent
Employer Bellevue School District (BSD) has failed to appear
whatsoever in the proceedings. See Petitioner’s Motion for Entry

of Order of Default, Appendix 1-14.

Throughout the proceedings, Ms. Englund has brought to the
Court’s attention and tried to clanfy/correct inaccuracies
regarding the facts and evidence of the case as well as gross
mischaracterizations of Ms. Englund’s testimony and actions.
Ms. Englund has made numerous sworn statements under
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penalty of perjury regarding the true facts of the case and has
strived to the best of her ability to clarify/correct the erroneous

findings of ESD and the Court which continue to be repeated.

The following facts, which Ms. Englund discussed at the
administrative hearing on February 14, 2023, and in her petitions
to the Commissioner of ESD, AR 574-580, 591-614, and in her
previous court filings, are unrebutted by the Respondent

Employer.

Ms. Englund worked for Bellevue School District (BSD) for
more than twenty years as an office manager and had an excellent
employee record. In the fall of 2021, BSD unilaterally changed
the conditions of “usual work™ to those which violated Ms.
Englund’s Constitutionally protected nights and her sincerely

held religious beliefs and moral convictions.

Ms. Englund notified BSD of her religious objections to the new
vaccine policy based upon her sincerely held Christian beliefs,
and shared her moral convictions including that the vaccine
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policy violated the Bible’s 10 Commandments, which she

testified about at the hearing. AR 45-46.

BSD acknowledged Ms. Englund’s sincerely held religious
beliefs as a basis of her objections to and moral convictions about
the waccine policy, as corroborated by the BSD email
conversation from October 11, 2021, “She [Laune] stated that
her feelings about the vaccine extend beyond religious beliefs,
and she shared some personal opinions on mandated vaccines
and infringement upon her rights, etc. Laune shared that she has
been feeling ‘bullied’ and there isn’t *anyone on her side’ when

it comes to the push to get vaccinated.” AR 611-612.

Ms. Englund felt 1t would violate her sincerely held religious
beliefs to submit an “exemption” form detailing all of her private
convictions, but in accordance with OSPI and EEOC guidance
on Title VII of the Civil Rights Act of 1964, Ms. Englund
communicated with her supervisor, the assistant principal, and
the HR director of BSD regarding her desire for a reasonable
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work accommaodation upon religious grounds which would allow

her to continue her employment.

Ms. Englund has tried to clanfy the apparent misunderstanding
regarding the different meanings of “applying/filing for an
exemption” (meaning submission of written form with private
details about her specific convictions which she felt violated her
sincerely held religious beliefs) as compared to
“seeking/requesting accommodation” (meaning notifying the
Employer of her religious objections to vaccine policy and
asking for protection of employment status and reasonable work
accommodation based on her sincerely held religious beliefs and

Constitutionally protected rights).

BSD reported to ESD that it accommodated at least 3,000
employees with religious objections to the vaccine policy, yet
BSD failed to fairly grant a religious accommodation to Ms.

Englund for her equally sincere and valid religious objections,
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and instead, took discriminatory action against Ms. Englund and

ultimately terminated her employment. AR 104,

After employment separation, Ms. Englund continued to try to
negotiate a reasonable accommodation in order to return to work.
In an effort to save her career, Ms. Englund even submitted a
written “exemption” request on December 20, 2021, prior to the
expiration of the appeals deadline, which BSD extended multiple
times until January 2, 2022, See AR 62-95, 194, 196, 233-234,

239, 241-242.

Ms. Englund also reported these facts to EEOC in her
discimination complaint charges against BSD dated March 5,
2022 and March 8, 2022: I believe 1 have been harassed,

suspended, discharged, and denied reasonable accommodation

for my religion (Christian) and harassed in retaliation for my

participation in a protected activity in violation of Title VII of the
Civil Rights Act of 1964.” (emphasis added). AR 613-614. See
also AR 244-245.
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Ms. Englund has tried repeatedly to correct the record through
unrebutted sworn declarations and corroborating evidence that
she did, in fact, properly notice BSD about her religious
objections to the wvaccine policy and request religious
exemption/accommodation from BSD prior to employment
separation in accordance with law. Ms. Englund adamantly
objects to the perpetuation of false statements to the contrary by

those without first-hand knowledge of the matter.

Importantly, employment separation from BSD was “non-
disciplinary” in nature, BSD never made any claim of
“misconduct” against Ms. Englund nor provided any evidence of
“reckless disregard™ on the part of Ms. Englund required for such
a finding. The incorrect presumption of “misconduct” came
from ESD, not the Employer. In fact, BSD has not appeared or
participated whatsoever in the proceedings to date despite having
the burden of proof in the matter and any previous statements

submitted prior to the proceedings by representatives of BSD
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without first-hand knowledge is considered hearsay. ALJ

Finding of Fact 22, AR 565.

Ms. Englund is honorably seeking an award of the full
unemployment benefits to which she is eligible and justly

entitled, including back pay with interest.

Ms. Englund has asked repeatedly for an Order for Default
Judgement as a consequence of the failure to appear/participate
of Respondent Employer Bellevue School District in the

administrative or court proceedings to date.

Alternatively, Ms. Englund requests an Order for Remand to the
Superior Court, which has original principal jurisdiction over
admimstrative appeals, in order to restore proper due process of
law in the case in accordance with Constitutional protections and
also provide a fair opportunity for clarification and correction of

disputed facts.
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V. ARGUMENT WHY REVIEW SHOULD BE

ACCEPTED

Ms. Englund incorporates herein all of the grounds for relief and
argument previously discussed in her Opening Bnef with
Appendix filed on October 27, 2023, and her Amended Reply
Brief with Appendix filed on February 12, 2024, as well as her

Motion for Reconsideration filed on May 20, 2024,

Ms. Englund has challenged that the Superior Court exceeded its
jurisdiction when 1t improperly transferred the case for direct
review in violation of Constitutional protections and due process
of law; therefore, the Court of Appeals did not acquire proper
jurisdiction to proceed on the menits. Consequently, Ms. Englund
questions the validity of the decision of the Court of Appeals on
that basis. See Williamson v. Berry, 49 U.S. 495 (1850) and State
ex rel. Turner v. Briggs, 94 Wn. App. 299, 305, 971 P2d 581

(1999) regarding void judgements.
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Even if it had proper jurisdiction, the Court of Appeals was duty-
bound to correct errors of fact and law, yet failed to resolve the
disputed 1ssues of the case. Where there is a mixed question of
law and fact, the error of law standard is appropriate. Brandley v.
Emp't Sec. Dep't, 23 Wn. App 339, 342-343, 595 P2d 565 (1979).
Ms. Englund is seeking Judicial Review for material errors that

remain unresolved.

According to RAP 13.4(b), the Supreme Court will consider the
following in deciding whether to accept a Petition for Review:
“(1) If the decision of the Court of Appeals is in conflict with a
decision of the Supreme Court; or (2) If the decision of the Court
of Appeals 15 in conflict with a published decision of the Court
of Appeals; or (3) If a significant question of law under the
Constitution of the State of Washington or of the United States is
ivolved; or (4) If the petition involves an issue of substantial

public interest that should be determined by the Supreme Court.
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Especially mn consideration of the Court’s duty to liberally
interpret the rules to promote justice per RAP 1.2(a), Ms.
Englund reasonably qualifies for relief as discussed below.

A. The Erroneous Court of Appeals Decision is Inconsistent

with ESD Agency Precedent, Washington State Appellate
Court Precedent, and US Supreme Court Precedent.

Ms. Englund expects equal treatment and protection under the
law, which is her fundamental due process right. Judicial review
by the Washington Supreme Court is necessary to rectify the
incongruency of the Court of Appeals decision in Ms. Englund’s
case with other court decisions.

1. The Court of Appeals Decision is in Conflict with Other

Case Decisions regarding the Failure to Appear of a
Respondent Employer

Ms. Englund’s contention throughout the proceedings has been
that this case should have been expeditiously decided in her favor
at the administrative hearing or by the Superior Court as a result
of the default for failure to appear by Respondent Employer BSD
which has the burden of proof for a finding of “misconduct” by
a preponderance of evidence. See In re Dow v. Employment
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Security Commissioner, Dec. 2d 948 (2010); In re Verner v.

Employment Security Commissioner, Dec. 2d 987 (2013).

As a consequence of the failure to appear, all previous statements
submitted prior to the proceedings by representatives of BSD
without first-hand knowledge is considered hearsay. No finding
of fact or conclusion of law can be made upon hearsay evidence
alone. Pappas v. Employment Security Department, 135 Wn.

App. 852, 857, 146 P.3d 1208 (2006).

Thus, BSD is precluded from reaching its burden of proof only
with hearsay. Yet, this case has continued for more than one year
in violation of clear agency precedent. See /n Re Gardner, Empl.

Sec. Comm'r Dec.2d 1022 (2018):

“The burden of establishing misconduct must be borne by
the party alleging the misconduct which, in this case, is the
employer. Misconduct may not be presumed, and it is the
employer's burden to prove misconduct by a
preponderance of the evidence. In re Verna, Empl. Sec.
Comm'r Dec.2d 617 (1980); In re Ash, Empl. Sec. Comm'r
Dec.2d 401, (1978); In re Ostrom, Empl. Sec. Comm'r
Dec.2d 204 (1976). A preponderance of evidence is that
evidence which, when fairly considered, produces the
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stronger impression, has the greater weight, and 1s the
more convincing as to its truth when weighed against the
evidence in opposition to it. Yamamoto v. Puget Sound
Lumber Co., 84 Wn. 411, 146 P. 861 (1915)... No one,
other than the claimant, was present at the hearing
with first-hand knowledge of the circumstances which
resulted in claimant's separation from employment. An
employer does not meet its burden of proof with only
hearsay evidence. In re Crowley, Empl. Sec. Comm'r
Dec. 936 (1972); In re Garrett, Empl. Sec. Comm'r Dec.
393 (1958)... Because the employer chose not to
participate in the hearing and because the employer's
only evidence was hearsay, misconduct as defined by
RCW 50.04.294 has not been established.” (emphasis
added).

Furthermore, Washington State Supreme Court discussed the
legal duty of case appearances and the consequence of a party’s
choice not to appear in Dlouhy v. Dlouhy, 55 Wn. 2d 718 (Wash.
1960):

"...where one is given notice of hearing on a motion
affecting substantial rights, he may either submit
himself to the court's jurisdiction and attempt to
protect his rights, or he may not appear and allow their
determination in absentia. The choice is his. He is no
more coerced than he would be in choosing to appear in
answer to a summons and complaint. See In re Samuelson,
134 N.J.L. 573, 49 A .2d 479; Canaday v. Superior Court,
49 Del. 456, 119 A.2d 347; 6 CJS. 4, § 1 () (1).”
(emphasis added)

PETITION FOR Launie A, Englund, Petitioner
JUDICIAL REVIEW 20 Case No. 85694-4-]



See also Morin v. Burris, 160 Wn. 2d 745 (Wash. 2007):
Those who are served "must in some way appear and
acknowledge the jurisdiction of the court after they are
served and litigation commences."
BSD’s deliberate choice not to appear, answer, or participate
whatsoever in case proceedings for more than one year to date
constitutes a waiver of rights and default for which Ms. Englund
is justly entitled to unemployment benefits. In light of this, Ms.

Englund has asked repeatedly for and continues to seek default

judgement in her favor. See Appendix 1-14.

2. The Court of Appeals Decision is in Conflict with Other
Case Decisions that Evidence Overcomes Presumption

It 15 baffling to Ms. Englund how a presumption of “misconduct”
persists in this case despite her best efforts to correct the record
being the only party with first-hand knowledge regarding the
circumstances surrounding employment separation, and in light
of Ms. Englund’s declarations sworn under penalty of perjury
and corroborating evidence that she has provided disproving any
presumption of “misconduct” and instead showing that she acted
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in good faith and with good cause while engaging in the
“protected activity” of seeking reasonable work accommodation

for her sincerely held religious beliefs and moral convictions.

According to /n Re Young, Empl. Sec. Comm'r Dec.2d 951
(2010):

“We do not accept Office of Administrative Hearings'
assumptions based on Departmental presumptions. The
Administrative Procedure Act requires proof by competent
evidence of the truth of statements contained in a
Determination Notice. See, e.g., Scheeler v. Department of
Employment Security, 122 Wn. App. 484, 93 P.3d 965
(2004).”

Washington State Supreme Court discussed the issue of
presumption at length in /n Bradley v. S.L. Savidge, Inc., 13

Wn.2d 28, 123 P.2d 780 (1942):

"We have held so many times that it would seem to need
no citation of authonty, that this presumption is not
evidence, and relates only to a rule of law as to which party
shall first go forward and produce evidence to sustain the
matter in issue; that it will serve in the place of evidence
only until prima facie evidence has been adduced by the
opposite party; and that the presumption should never be
placed in the scale of evidence. See Scarpelli v.
Washington Water Power Co., 63 Wn. 18, 114 P. 870, and
cases therein cited... When the presumption is
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overcome by proper evidence, it ceases to exist and
cannot be further considered by the court or jury, or
used by counsel in argument.” (emphasis added)

Ms. Englund’s sworn declarations, unrebutted by Respondent
Employer BSD to date and supported by corroborating evidence,
stand as truth and fact and sufficiently make a prima facie case
that 1) Ms. Englund gave proper notice to BSD prior to
employment separation regarding her religious objections to the
vaccine policy, 2) Ms. Englund communicated to BSD prior to
employment separation about her desire for reasonable work
accommodation for her sincerely held religious beliefs and moral
convictions, and 3) BSD acknowledged her religious objections

and moral convictions as a basis for her concerns and actions,

The evidence which Ms. Englund has provided reasonably
overcomes any presumption of “misconduct” and demonstrates
that Petitioner is eligible and justly entitled to unemployment

benefits.
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3. The Court of Appeals Decision is in Conflict with Other
Case Decisions regarding the Proper Construal and
Application of Employment Security Act Provisions

The improper weighing of evidence of the case violates the spirit
and purpose of the Employment Security Act which shall be
liberally construed for the purpose of protecting unemployed
workers and reducing the burden of economic insecurity and
suffening caused thereby to a minimum per RCW 50.01.010. See,
Shaw v. ESD, 46 Wn.App. 610, 731 P.2d 1121 (1987) and
Johnson v. Department of Empl. Sec., 112 Wn.2d 172, 179 769

P.2d 305 (1989).

Furthermore, the misapplication of RCW 50.04.294 in this case,
Is in contrast to case precedent that statutes which might lead to
a forfeiture are to be strictly construed. See, Boynton Cab Co. v.
Neubeck, 237 Wis. 249, 296 N.W. 636 (Wis. 1941). See also,
Markham Grp., Inc. v. Emp’t Sec. Dept, 148 Wn. App. 555, 561,

200 P.3d 748 (2009).
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Surely, the framers of the Employment Security Act never
imagined that an employee’s good cause actions of engaging in
the Constitutionally protected activity of seeking reasonable
work accommodation for sincerely held religious beliefs would
ever be misconstrued as “misconduct” under RCW 50.04.294.
On the contrary, religious objections to violative changes in work
policy are listed as a “good cause” reason for employee actions

under RCW 50.20.050 and WAC 192-150-140.

Ms. Englund asserts that an employee’s Constitutionally
protected activity should reasonably be evaluated with
consistency across all provisions of the Employment Security

Act.

4. The Court of Appeals Decision is in Conflict with Other
Case Decisions regarding Religious Freedom Protections in
the Workplace

Ms. Englund challenges that the Court of Appeals decision is

contrary to long-standing decisions on the 1ssue of protections

PETITION FOR Laune A. Englund, Petitioner
JUDICIAL REVIEW 25 Case No. 85694-4-1



for religious freedoms in the workplace. See Memorandum on

Religious Liberty Protections, Opening Brief Appendix 11-35.

To qualify for First Amendment protection is simply a matter of
whether, “the objector’s beliefs are sincerely held and whether
they are religious in nature. If those two conditions are met, the
objector’s beliefs are entitled to First Amendment protection.”
Thomas v. Review Board of the Indiana Employment Security

Division, 450 U.S. 707 (1981).
According to Sherbert v. Verner, 374 U.S. 398 (1963):

"To condition the availability of benefits upon this
appellant's willingness to wviolate her sacred religious
beliefs substantially burdens her free exercise of
religion... The pressure upon her to forego her religious
convictions or be barred from benefits 1s the equivalent of
coercing her to wviolate her free exercise of
religion...Moreover, to condition the availability of
benefits upon appellant's willingness to wviolate her
religious beliefs has an effect equivalent to the imposition
of a fine.”

Importantly, according to Elrod v. Burns, 427 U.S. 347, 373

(1976), “The loss of First Amendment freedoms, for even
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minimal periods of time, unquestionably constitutes irreparable
injury.”

Likewise, the Court of Appeals decision is inconsistent with
EEOC guidance regarding the statutory provisions of Title VII of

the Civil Rights Act of 1964.

According to the EEOC Compliance Manual on Religious
Discrimination, Section 12:

“Title VII requires an employer, once on notice, to
reasonably accommodate an employee whose sincerely
held religious behief, practice, or observance conflicts with
a work requirement... The accommodation requirement 1s
plainly intended to relieve individuals of the burden
between choosing between their jobs and their religious
convictions... When requesting accommodation, the
employee need not use any °‘magic words’ such as
‘religious accommodation’ ... A religious accommodation
is an adjustment to the work environment that will allow
the employee to comply with his or her religious beliefs. ..
An adjustment offered by an employer 1s not a ‘reasonable’
accommodation if 1t merely lessens rather than eliminates
the conflict between religion and work...”
www.eeoc. gov/laws/guidance/section- 1 2-religious-
discrimination

PETITION FOR Laune A. Englund, Petitioner
JUDICIAL REVIEW 27 Case No. 85694-4-1



EEOC’s guidance on Title VII and COVID-19 Vaccinations

(Updated 5/28/21) similarly states:
“Once an employer is on notice that an employee’s
sincerely held religious belief, practice, or observance
prevents the employee from getting a COVID-19
vaccine, the employer must provide a reasonable
accommodation unless it would pose an undue hardship.”
(emphasis added) www.eeoc.gov/wysk/what-you-should-

know-about-covid-19-and-ada-rehabilitation-act-and-
other-eeo-laws

It is Ms. Englund’s contention that BSD was required to grant
her a reasonable work accommodation in accordance with Title
VII of the Civil Rights Act of 1964 and Constitutional

protections for religious freedom in the workplace.

The Court of Appeals should have recognized that the failure of
the Respondent Employer to accommodate Ms. Englund’s
sincerely held religious beliefs and moral convictions which
resulted in wrongful termination reasonably entitles her to
unemployment benefits in accordance with long-standing case
precedence for the protections of religious liberty in the
workplace.
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B. The Court has a Duty to Intervene in the Interest of Justice
to Protect Petitioner’s Fundamental Rights and Liberties in
Accordance with Constitutional Provisions

The Supremacy Clause of the Federal Constitution sets furﬂ];
“This Constitution, and the Laws of the United States which shall
be made in pursuance thereof...shall be the supreme Law of
the Land, and Judges in every State shall be bound thereby,
any Thing in the Constitution or Law of any State to the contrary

notwithstanding.” (emphasis added).

“Constitutional provisions for the security of person and property
are to be liberally construed, and ‘it is the duty of courts to be
watchful for the constitutional rights of the citizen, and against
any stealthy encroachments thereon." Byars v. United States, 273
U.S.28 (1927), Bovd v. United States, 116 U.S. 616, 635 (1886),

and Gouled v United States, 255 1.S. 298 (1921).

Ms. Englund seeks relief from ongoing deprivation and violation
of her fundamental Constitutionally protected nights in this case,

including, but not limited to, her right of religious freedom
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secured by the First Amendment of the Constitution for the
united States of America and Washington State Constitution,
Article 1, Section 11; her nght of due process of law and equal
protection and treatment under the law secured by the Fifth
Amendment and Washington State Constitution Article 1,
Section 3; and her right of non-discretionary appeal “as a matter
of right” secured by Washington State Constitution, Article 1,
Section 22. See Constitutional Provisions, Opening Brief

Appendix 1-2.

Furthermore, there are issues of unconstitutional misapplication
of statutory provisions in this case which are in the public’s
interest to resolve in order to prevent injustice in similarly
situated cases. “[T]he public interest is always furthered by
enjoining unconstitutional policies. Riley's Am. Heritage I'arms
v. Elsasser, 32 F.4th 707, 731 (9th Cir. 2022) (“it is always in the
public interest to prevent the violation of a party's constitutional

rights.”).
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VI. CONCLUSION AND RELIEF SOUGHT

Ms. Englund asks that the errors of this case be corrected and her
fundamental rights and liberties be properly protected in

accordance with law.

Ms. Englund is honorably seeking an award of the full
unemployment benefits to which she is eligible and justly

entitled, including back pay with interest.

Ms. Englund respectfully requests an Order for Default
Judgement in her favor due to the failure to appear of Respondent
Employer Bellevue School District to date, or alternatively, an
Order for Remand to the Superior Court which would restore
proper due process of law in the case and also allow an

opportunity for resolution of disputed facts and issues.

Ms. Englund prays this Court will exercise its lawful duty and
statutory discretion and authority to intervene in the interest of

justice to accept judicial review pursuant to RAP 13.4 for the
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reasons discussed above, set aside the erroneous Court of
Appeals decision, and provide the relief Ms. Englund seeks or

any other relief this Court deems proper.

I, Laurie A. Englund, certify that this document contains 4,874
words (less than 5,000 words) in compliance with RAP 18.17.

I, Laurie A. Englund, swear and declare under penalty of perjury
under the laws of Washington State that the foregoing is true and

correct to the best of my knowledge.

Respectfully submitted with all rights reserved, none waived and

without prejudice.

SIGNED AND DATED this 27th day of June, 2024, in Bellevue,
King County, Washington State.

Fouwne Q C g lund

Laune A. Englund, Petitioner

1831 127" Ave SE
Bellevue, Washington 98005
425-442-9817
Laurieenglund@earthlink.net

PETITION FOR Laurie A. Englund, Petitioner
JUDICIAL REVIEW 32 Case No. 85694-4-1



PROOF OF SERVICE

I, Laurie A. Englund, certify that I sent a copy of Petition for Judicial Review with Appendix for
service on all parties or their counsel of record on the date below as follows:

Judge’s Copies Delivered Electronically to:
Supreme Court

Temple of Justice

Town Center East, Building 3 — First Floor
243 Israel Road SE

Tumwater, WA 98501

Attorney General’s Copies Delivered Electronically to:
Office of Attorney General

Licensing Administrative Law Division

1125 Washington Street SE

PO BOX 40110

Olympia, WA 98504-0110

US Mail Postage Prepaid To:
Bellevue School District
C/O Equifax

PO BOX 283

St. Louis, MO 63 166-0283

US Mail Postage Prepaid To:

Commissioner Employment Security Department
Agency Records Center Manager

212 Maple Park

PO BOX 9555

Olympia, WA 98507-9555

I, Laurie A. Englund, swear and declare under penalty of perjury under the laws of Washington
State that the foregoing is true and correct to the best of my knowledge.

SIGNED AND DATED this 27" day of June, 2024, in Bellevue, King County, Washington State.

Laurie A. Englund, Petitioner

1831 127" Ave SE

Bellevue, Washington 98005
Laurieenglund(@earthlink net
Cell: 425-442-9817
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E INTRODUCTION AND RELIEF REQUESTED

Petitioner, Launie A. Englund, submits row this motion seeking
entiy of an Order of Default pursuant to LCR/CR 55(a), as a
result of the failure to appear/answer by nonmoving paity of
record Respondent Employes, Bellevue School Distiict (BSD).
for more than one year since Petitioner’s f1ling and service of her
Petition for Judicial Review on May 22, 2023, in accordance with

RCW 34.05.542, RCW 3405579, and CR 4(d)

Ms. Englund previously sought the Motien for Entty of Order of
Default from King County Superior Court onJune 20, 2024. See
Appendix 1-32. Despite beingtold by the Clerk of the SuPecrior

Court prior to filing that she should file the Motion via the Ex

Paite Bepartment of the Supeitor Court since her case (number
23-209285-6 SEA) was still active for this sort of purpose,

Commissioner Henry Judson denmied the motion without
prejudice on June 21, 2024 because the case was transferred to
the Court of Appeals. See Appendix 33-36,

MOTION FOR ENIRY OF Lavie A. Eoglund. Pettioper
ORDER OF DEFAULT | Casc No_35694-4-}
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The deprivation of Ms. Englund’s fair opportunity te obtan entry
of an Order of Default from the Clak of the Superior Court
seemss to be yet another prejudicial consequence resulting from
Ms. Englund’s case being improperly transferred by the Superior
Court directly to the Cour. of Appeals without Ms. Englund’s
consent, apainst her will, and over her valid objections.
(Petitioner opposed case transfer because unlawful
misapplication of the statute RCW 34.05.518 in this case would
resul t in substantial prejudice to Petitioner and violation of Ms.
Englund’s fundainental due precess rghis, and importantly,
default fer the falurc t0 appear of Respondemt Employer
Bellevue Scheol Distict should have been expeditiously
resolved by the Supetior Court without unnecessay delay in

accordance with Washington State Constitution, Article 1,

Section i9)

Ms Englund respectfully requests the Cour: of Appeals grant this

Motion for Entry of Order of Default without further delay; or.

MOTION ¥OR ENTRY QF Lauwnc A. Emglund, Potit oncr
ORDER OF DEFAULT 2 Casc No. 8565441
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alternatively, grant permission for the Supesior Cout to eater the

Order of Default per RAP 7.2.

Ms. Englund is an unrepresented party without legal taining and
trusts the coumt will grant some leniency and this motico will be

liberally constued in the interesi of justice. flaines v. Kerner,

404 U S_519, 520 (1972).
I.  SWORN STATEMENT OF FACTS

Laure A. Englund, HEREBY SWEARS AND DECLARES
under penzliy of perjury under the laws of Washington State that
she is over 18. competent to teshiy, and has first-hand knowledge
of the following facts in suppert of lier Motien for Entiy of @rdcr
of Default fer Farlure to Appear by Respondent Employer

Bellevue School Districl

i, Bellevue School Dastinct (BSD) is a2 party of record and the
Respondent Employer i this case, and has failed to appear or

answer or participate whatsoever in case preceedings to date

MOTION FOR ENTRY OF laune A . Enghmd. Petitivoct
ORDER OF DEFAULT 3 Casc No . 856544 -1
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2. QOu February 22, 2023, the Administrative Law Judge of
Washington State’s Oftice of Administrative Hearings made a
finding of fact after the telephone hearmg on February 14, 2023
(see page 565 of the Agency Record): “The Employer, Betlevue
School Diswrict, was provided notice of the time. date, and place

of the heaning but failed to appcar " (emphasis added)

3. On Mazch 24, 2023, Ms. Englund filed by mail a Petition
for Review with the Commissioner of Employment Security
Department (ESD) pussuant to RCW 34 85 464. According to
the Notice to Parties included on the Commissioner’s
acknowledgement of receipt of the Petitton for Review dated
March 27, 2023, Betlevue School District had the oppertunity to
reply to Ms. Englund’s petition within {ifteen days (no later than
April 11, 2023), but did not submit any response. See Appendix

10

4 On May 22, 2023, within thirty days after the agency’s
demat of her Petition for Reconstderation (Commissioner’s order

MOTION FOR ENTRY OF Lame A. Englund. Petib o
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dated April 28, 2023, see Appendix 11-12), Ms. Engitmd tmely
filed a Petition for Judicial Review in King County Superiof
Court pwsuant to RCW 34.05.570, and the same date served a
copy of the petition by mail upon al parties including Bellevue

Scheo! Distna pursuant to CR 4(d) and RCW 34.05.542 which

states:

“(2) A petition for judicial review of an order shall be filed
with the ceur! and seived on the agency, the office of the
attemmey general, and all paities of record within thirly
days afler service of the tinal order” and “(4) Seivice of
the petition on the agency shall be by delivery of a copy of
the petition to the office of the director. or the other chief
adm (nistrative officcr or chairperson of the agency, at the
principal office of the agency. Service of a copy by mail
upon the other partes of record and the office of the
attorncy general shall be deemed complete upon
deposit in the t'nited States mail, as evidenced by the
postmark™ and “(¢) For the purposes of this section,
service upon the attorney of record of any agency or
party of record constitutes service upon the agency or
party of record.” (emphasis added)

5. The certitied mail receipt for the Petition for Judicial
Review dated May 22, 2023 evidences that Ms. Englund

properly served Belevue Schecl Disttict c/o Equifax in

MOTION FOR ENTRY OF Launic A, Eaglund, Petitioaer
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compliance with CR 4(d) and RCW 34.05.542. Thereturn receipt
requested postcard shows that Equifax received ou behalf of
Bellevue School Dishict the copy of the Petition for judicial
Review on May 24, 2023 (signed/stamped by Robert Davidson)

See Appendix 13-23.

6.  Bellevue Schoel District (or Equifax on its behalf) did not
file a Notice of Appearance or any answer to Ms. Englund’s
Petstion for Judicial Review. Therefore, Bellevue School District
did not appear pursuant 10 RCW 428210 Appearance, whal
conslitutes
A defendant appears in an action when he or she
answers, demurs, makes an) application for an order
iherein, or gives the plain tift written notice of his or her
appearance After appearance a defendant is entitled to
notice of all subsequent proceedings; but when a
dcfendant has not appeared. service of notice or papers in

the ordsnary proceedinis in an action need not be made
upon him or her” (emphasis added)

Y On July 20, 2023, Ms. Englund filed a Motion to Remain
in Superior Cowt along with a Notice of Heaing per LCR 7 and

setved all parties per CR 5 including Bellevue School District

MOTION FOR ENTRY OF Launc A Esglund, Pedooncr
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(despite its failure to appear). According to CR 5, “No service
need be made on parties in default for failure to appear except
pleadings assertng new or additonai claims for relicf agsinst
them shall be served upon them in the manner provided for

service of summons in1uie 4.”

8. Ms Engiund submitied a swom dedaration of Proof of
Service which is coiroborated by the certified mail receipt
evidencing that Ms. Englund sent a copy of the Motion to
Remain in Superior Court and the Notice of Hearing to Believue
Scheol Dustrict en July 20, 2023. The return receipt requested
postcard shows Equifax received the documents on behalf of
Believue School Distiict on July 25, 2023 (signed/stamped by

Robert Davidson). See Appendix 24-32.

9. Ms. Englund has done her due diligence to serve upon
Respondent Employer Bellevue School Distiict all of
Petiboner’s oourt filings to date (over 25 filings to date for case
numbers 23-2.09285-6 SEA, 85694-4, 85861-1). including

MOTION FOR ENTRY OF laurie A Englund, Petitioaer
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every document requesdng relief from BSD’s default for failure
to appear (for example, Petitioner’s Opening Brief filed on
October 27, 2023, and Petitioner’s Reply Brief filed on February
12, 2024, as well as Discretionary Review filings). Each
pleading/mation/paper submitted by Petitioner since her May 24,
2023 Peuition for Judicial Review has been accompanied by a
swom declarztion of Proof of Service. for which Ms. Englund
has corroborating cerified mail receipts and return receipt
requested pos:cards evidencing completion of secvice of process
upon Bellevue School District (available upon request).

Whereas:

Black's Law Dictionary, Fourth Editien, Definition of
SERVICLE F PROCESS: "The service of wnts,
summonses, rules, etc . signifies the delivering to or
leaving them with the panly to whom or with whom they
ought to be delivered or lefi, and, when they are so
delivered, they are then said to have been served™

{emphasis added)

10.  The above swom facts regarding the faiture to appear by

Respundent Emnployer Bellevue School Dispict are undisputed.

MO7TION FOR ENTRY OF Launc A. Eagjund, Petiticnes
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kil. STATEMENT OF ISSUES/ARGUMENT

As evidenced above, Respondent Employer Bellevue School
District bas been providedby Ms. Englund proper notice {(service
of pracess) of all case filings and has bad substantial opportunity
to participate tn the proceedings, but has chosen not to appear in

the administrative or court proceedings to date.

Washington State Supreme Courtdiscussed the voluntary nature
of case appcarances and the consequence of a paity’s choice not
to appear in Diouhy v. Diouhy, 55 Wn.2d 718 (Wash. 1960):

where one is given notice of hearing on a motion
affecting substantial rights, he may either submit
himself to the ceurt's jurisdiction and attempt to
protect bis rights, or he may not appear and allow their
determination in absentia. T'he choice is bis. He 1s no
more coerced than he would be in choosting to appear in
answer to a summens and complaint. Seeln re Samuelson,
134 NJ.LL. 573, 49 A.2d 479, Canaday v. Superior Court,
49 Del. 456, 119 A2d 347; 6 CJS. 4, § 1 (c) (1)
(emphasis added)

See also Morm v. Burris, 160 Wn.2d 745 (Wash.2007).

MOTION FOR ENTRY OF Lause A Enghmd, Pctitoocr
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Bellevte School Distnict’s choice not to appear, answer. or
participate whatsoever in case groceedings constitutes a waiver
of rights and default. Whereas:

' w_Diction Fourth Edition, Defimition of
WAIVER: “The intentional or vohmtay relinquishment
of a known r.ght, Lehigh Val. R. Co. v Ins. Co., 172 F.
364, 97 C.CA. 62, Vennillion v. Piudential Ins. Co. of
America, 230 Mo App. 993, 93 S.W.2d 45, 5; or such
conduct as warvants an inference of the relinquishment of
such right, Rand v. Morse, CC.A. Mo, 289 F. 339, }44;
Dexter Yam Co. v. American Fabrics Co_, 102 Conn, 529,
129 A. 527, 537; Gibbs v. Bergh, 51 S.D. 432,214 N.W.
838. 841"

Black's l.aw Dictionary. Fourth Edition, Definition of
DEFAULT: By its dervation, a failure. Meadows v.
Continenta] Assur. Co, CC.ATex., 8 F. 2d 256. An
omission of that which ought to be done. Town of Milton
v. Bruso, L11 Vt. 82, 10 A. 2d 203, 205. Specifcally, the
omission or failure to peifonn a legal duty. Easterwood v.
Wiliing ham, Tex Civ. App., 47 SW2d 393, 395 .. In
Practice Omiss;ion: neglect or fallure of any paity to take
step required of him in progress of cause. Indiana State
Board of Medical Registration and Examination v
Pickard, 93 Ind.App. 171, 177 N.E 870, 872. When a
defendant in an action atlaw omits to plead within the
time allowed him for that purpose, or fails to appesr
on the trial, he is said to make defsult, McCabe v. Tom,
35 Ohio App. 73, 171 N.E. 868, 869, and the judgment
entered in the former case is technically called a " judgment
by default." 3 BlLComm. 396; | Tidd, Pr. 562.” (emplasis
added)

MOTION FOR ENTRY OF Lauie A, Eaglund, PeiDones
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1V. EVIDENCE RELIED UPON

Purseani o LCR/CR 55(a), Ms. Englund has provided along with
this motion suppotting documentation ewvidencing proof of
setvice upon Respondent Employer Beltevue School District.

See Appendix 1-32.
V. CONCLUSION

WHEREFORE, Petitioner, Laurie A. Englund, respectfully
requests the Ceurt of Appeals enter an Order of Default for the
fallure 1o appear by Respondent Employer. Bellevue School
District; or, alternatwely, grant pennission far the Superior Court

to enter the Order of Default per RAP 7.2.

I, Laurie A. Englund. ceitify that this document coatains 2,045

words (less than 5,600 words) in compliance with RAP 18.17.

MOTION FOR ENTRY OF tamic A . Eaghmd, Peti¥ooer
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1, Lawie A.Enghmd, swear and declare under penalty of pevnory
under the laws of Washington State that the fore going is ttuc and

commect L the best of my knowledge

Respectfully submitted with all rights reserved, nooe waived and

without preyjudice.

SIGNED AND DATED this 24th day of June, 2024, in Bellevie,

King County, Washington State.

‘:%CLU\J\LL Ct. f»g/\u,v\(‘k

Laur e A. Englund, Retihoner

1831 127™ Ave SE

Bellevue, Washington 98005
425-4429817
Laurieenglund@eathlink.net
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PROOF OF SERVICE

1, Lawie A. Eoglung, certfy thatI sent a copy of Motion for Enty of Ovder of Defiault and
Agpandix for sevice on all parties of their counaed of record on the d zie bedow as fotlows:

Court's Copies Delivered Electronically o
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IN THE COURT OF APPEALS OF THE STATE OF WASHINGTON

LAURIE A. ENGLUND,
Nao. 85694-4-|
Appellant,
DIVISION ONE
V.
UNPUBLISHED OPINION
STATE OF WASHINGTON,
EMPLOYMENT SECURITY
DEPARTMENT,

Respondent.

BIRK. J. — Laurie Englund challknges the decision of the commissionsr
(Commissioner) of the Employment Securily Depaitment (ESD) denying her
unemployment benafils. Englund asseits thal the Commissionerl's decision was
nol suppoited by subslantial evidence, arguing her refusal to comply wilh ihe
dellevue School Distict's (®istrict) COVID-19 vaccinalion requirement did nol fall
«ithin the slatutary definition of “misconductl’ for purposes of unemployment
penefits. We disagree, and affim.

I

In Januaty 2020, the first reported cases of COVID-19 were confirmed in
Washington Slate. The number of cases quickly grew and by the end of the month,
both the World Health Organization and the United States Health and Human
Services Secremaly had declared a publc health emergency. Gonzalgs v. Insi€g
2 Wn.3d 280, 286, 535 P.3d 864 (2023). peliton for cedt. filed, No. 23.935 (U.S.

Feb. 23, 2024). As COVID-19 spread, Govemor Jay Inslee detiared a swle of
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No. 85694.4.12

emergency and issued multiple proclamatiois aimed at slowing the spread of the
disease. ld. Despite these efforls, COVID-19 took a heavy toll, ciaiming the lives
of tens of thousands of people in Washington. Sehme! v. Shah, 23 Wn. App. 2d
182, 194, 514 P.3d 1238 (2022).

By the start of 2021, multiple phaimaceutical companies had developed
vaccines for COVID-19 that were safe and efective in reducing infection and
serious disease. Proclamation by Governor Jay Inslee, No. 21-14 .2, at 2 (Wash.
Sept. 27, 2021), htps.//govemor.wagov/sitestdefaull/files/proclarmations/21-
14.2%20-%20COVID-19%20Vax%20Was hington%20Amendment%20%28tmp%
29pdf [https:/'perma.cc/SLI7-LPZH). By Apri 15, 2021, COVtD-18 vaccinations
were available to everyone over the age of 16 free of charge. |d. Widespread
COVID-18 vaccinations became “the primaly means we have as a state to protect
our health care system, to avoid the retum of stiingent public health measures,
and to put the pandemic behind us.” |d.

On August 18, 2021, Govemor Inslee announced a direclive requiring all
employees woiking for K-12 schools lo be vacainated or obtain a religiois or
medical exemption by October 18, 2021.' Proclamation 21-14.1 stated that any
school employee who did not become vaccinated or obtain a valid exemption by
October 18,2021, would be prohibited from engaging n work for the operator of
any education setting. Froclamation by Governor Jay Inslee, No.2144.1, at 4-5

(Wash. Aug. 20, 2021), https7‘governor.wa.gov/sitestdefa ull/fles/proclamalions/

1 The govemor did not issue any prociamations on August 18, 2021. We
presume the announcement pertained to the governos’s proclamation issued on
August 20, 2021.

2
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2 1-14.1%20-%20C0OV 1 D-1 9%20Vax%20Washinglon% 20 Amendmentpdf [hiips:/
iperma.ce/XVZ29-S3MN].  The prociamation further steted thal all operators of

educalional settings

[m}usl, to the extent permitted by law, before providing a sincerely
held religious belief accommodation 1o the requirements of this
Order, dociument that the request for an accommodation has been
made and include a statementin the document explaining the way in
which the requirements of this order conflict with the sincereiy held
religious belief, practice, or obseivance of the indiviidual.

Id. at 5. Finally, the proclamation impesed criminal penalties for any violation of
its terms. Id. at 13.

Englund was formerly employed as an office manager at Woodridge
Elementary School in the Bellevue School District. On August 19, 2021, the
Distict sent out an e-mnait 1o staf’ informing them aboul Govemor Inslee’s directive
and warning them that * ‘[eJmployees who do not provide proofof vaccination or a
medical or religious e xemption will be subject to nondisciplinary dismissal from
employment for failing to mee the qualifications of the job.' " Englund’s union
agreed 1o the vaccination requiremenls and entered a memorandum of
understanding (MOU) outlining the verification and exemption processes. Englund
repeatedly expressed her disagreement with the requirements and told the Districl
that she thought their reminder @-mails constituted “harassment.”

On Seplember 27. 2021, Govemor Inslee issued Proclamation 21-14.2,
updating the requirements from Proclamalion 21-14.1. As did the prior
prociamation, Proclamation 21-14 .2 prohibited any worker from engaging in wark

in an educational setting after October 18, 2021 if they had not either been

3
®Opecnaix, Peae |




Na. 856944.1/4

vaccinated or received a medical or refigious accommaodation. Proclamation 21-
14.2 at 4. That same day, the Distrct sent another e-mail to all employees who
had not yet provided proof of vaccination or reGuested an exemptior, including
Englund. This e<nail reminded those employees of the October 18 deadline and
stated, in bold print, “{ejmployees who do not provide proof of vaccination or a
medicalor religious exemption wiil not be permitted to perform any duties and may
be subject to dismissal from employment for faiing to meet this condition of
employment.” The District’s assistant superintendent of human resources sent
another leter %0 Englund, notifying her that if she did not contact human resources
by October 18,the District would begin the proce ssof tetminating her employment.
Englund responded by claiming that the letter constitused “wrongful threats and
intimidation” and that the directive was “illegal.”

By October 18, Englund had neither submitted proof of vaccinakion nor
requested a medical or religionts exemption. The District terminated Englunds
employment and notified her that she was prohibited from reporting for work as of
October 19,2021. OnDecember 20, 2021. Englund sent a document to the District
entifed “Statement of Declination of COVID-19 Vaccine Product (Claim of
Religious Exemption).” In it, she claimed a relgious exemption from the COVID-
19 vaccines.

Englund applied for unemployment benefits with the ESD. In a written
response to Englund's claim provided to ESD by Febwuary 9, 2022, the Disfrict
reported that its vaccine policy was implemented pursuant © Govemor Inslee’s

mandate, and exp@ained, “we offered both relgious and medical exemption,” but

4
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Englund “did nol apply for one” On February 10, 2022, ESD issued a
determinalion letter denying benef#s on the basis thal Englund was discharged for
misconduct. Englund filed an appeal and submitted hundreds of pages of
documents on her behalf. The Cffice of Administralive Hearings conducted¢ a
hearing on February 14, 2023, at which the Dislrict did nol appear. Following the
hearing, the Adminisl-ative Law Judge {AL.) concluded thal Englund had been
discharged due to a willful or wanton disregard of the rights, litle, and interesls of
the Employer and was therefore disqualiied from receiving benefils.

Englund subsequently filed a pettion for review. The ESD Commissioner
affirmed the order and adopted the ALJs findings of fact and conclusions of law in
fut. Englund filed for reconsideralion, which the ESD Commissioner denied.
Englund then appealed lo superior cour. The supeiior court ceiliied the malter
to this coull for review.

[

The State moves b strike Englund's amended reply biief for faiing to
comply with lhe commissioner’s order thal she refile her biief “withoul allaching
documents thal are not part of the record, particulailly a declaration and argument
addressing the merils of the case.” RAP 10.7 provides this cour! with the discretion
to strike an impioper brief, or 1o accept the brief wilhoul consideralion of any
improper argument. In re Adoption of Rt M., 138 Wn. App. 276, 283, 156 P.3d
940 {2007). We dedine %o sliike Englunc's reply brief in ils entirely. However, we

strike all documents included in the appendix to the reply brief, for Englund's failure

5
A PpPenotix, Page \9



No. 85694-4-1/6

1o comply with RAP 9.112 Any argument perteining to those documents contained

In the reply brief has not been considered by this court in deciding this mater.

M

Our review of a decision issued by the ESD Commissioner is governed by
#he Administrative Procedure Act (APA), chapter 3405 RCW. RCW 3405.57¢;
RCW 5032.120. Both the superior cour: and this court sit in the same position &
an appelate court. Darkenwald v. Empt Sec. Dep't. 183 Wn.2d 237, 244, 350
P.3d 647 (2015). We review the deciston of the Commissioner raliher thanthe ALJ,
except to the extent that the Commissioner adopted the ALJ's findings and
conclusions. Id.

*‘We consider a Commissioner’s decision to be prima facie correct and the
nurden of demonstratng the invalidity of agency action is on the paity assertjng

invalidity.' ” Smith v. Emp't Sec. Dep, 155 Wn. App. 24,32, 226 £.3d 263 (2010)

(quoting RCW 34.05.570(1)(a) and citing Andeison v. Emp1 Sec. Dep't, 135 Wn,

App. 887, 893, 146 P.3d 475 (2008)). A decision is invalid ¥ it is based onan error
of law, if substantial evidence does not support the decision, or f it was arbijtrary

and capricious Smith, 155 Wn. App. at 32 (citing RCW 34.05570(3)(d), (e). (i)).
A

Englund initially asseits that this court lacks jurisdiction over this matter

because it was not fully adjudicated in superior court. We disagree.

2 This court may accepl additional evidence on appeal when the proponent
of the evidence sets out the six requirements for supplementaton of the record
under RAP 9.11. Englund did not address any of the six requirements before
atwching the appendix to her reply brief.

€
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“An appeal from a final order of an administralive agency invokes the
appellate, rather than general, jutisdiction of the superior courl.” Biomed Comm,
Inc. v. Dep't of Health Bd. of Pharmacy. 146 Wn. App. 929, 933, 193 P.3d 1093

(2008} (civing Skagit Suiveyors & Eng'ts, LLC v. Friends of Skagit Counlyv. 135

Wn2d 542, 555, 958 P.2d 962 (1998)). When a supetior court is acting in its

appellate capacty, the confines of its jurisdiction are dictated by statute. [d ; see
also Const. ar:. IV, § 6 (Superior courts “shall have such appellate jurisdiction in
cases aiuising in justices’ and other inferior courts in their respective counties as
may be prescribed by law.”).

In appeals from an administrative agency, tte court's jurisdiction is set by
the APA. RCW 34.05518(1) stales that a final decision of an administrative

agency may be reviewed directly by the court of appeals if the supetior court finds
that

{b) One or more of the parties have not consented © the
transfer, but the superor court finds that ttansfer would seive the
interest of justice, would not ¢suse subsiantial prejudice to any party,
including any unrepresented party, and fuither finds that:

(i) The judicial review can occur based upon the
agency record developed before the administralive body
without  supplementing the record pursuant to
RCW 34.05562: or

(#) The superior courl has completed any necessary
supplementation of the record pursuant to RCW 34.05.562,
such that only issues of law remain for delermination.

Englund separately filed a motion for discretionary review of the trial court's

order certifying this matter to this courl. This court's commissioner denied the

3 Effective Jun 6, 2024, RCW 34_05.518(1)'b) will be renumbered as RCW
34.05.518(1)(a)(ii).

7
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moton, nding that Englund had failed to demonsirale error, as required for
discretiongty review under RAP 2.3(b), because the supenior court made all of the
requisite findings in ils order certifying the case 10 thiscourt. We deniea Englund's
moton to modify the commissioner's nJling. We decline to reconsider thal ruling
in this case.

B8

Enclund next asserts thatshe was enitled 10 a defaull judgment because
the Bellevue School Distiicl did nol participate in the adminisiratve hearing. We
disagree.

Under the APA, the presiding officer in an adminisiralive hearing ‘may serve
upon all parties a default” order should one of the inlerested patties decline
appear at the hearing. RCW 34.05.440(2) (emphasis added). However, nothing
in the Act regquires the presiding officer 10 do so. Here. the presicing oflicer
declined 10 issue a defaull order because Englund was the party who challenged
the denid of benelits and she was presenl at the hearing. The presiding officer
did riot abuse their discretion in declining 1o issue a default order.

C

“Under the Employment Security Act, Title 50 RCW, a dischargad worker
who commils ‘misconduct connecled with his or her work' cannol receive
unemploymeni compensation benefits.” Smith, 155 Wn. App. al 34 (quoting RCW
50.20066(1)). Whether an employee’s aclions conslitule miscanduct is a mixed

question of law and fact. Tapperv, Emp't Sec.Dept, 122 Wn.2d 397, 402-03, 858

P.2d 494 {1893). We review questions of law de novo, giving substential weight

8
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lo an agency’s interpretation of the rules and slalules il administers. Everet:

Concrete Prods., inc. v. Dep't of Lab. & Indus., 109 Wn.2d 819, 823, 748 P.2d

1112 (1988). We review findings of facl for substanltial evidence, which is evidence
thal would persuade a reasonable person of the tuth of the matter. King County.

v. Cent. Pugel Sound Growlh Mgml. Hr’gs 8d., 142 Wn.2d 543, 553, 14 P.3d 133

(2000). In reviewing whether the Commissioner's findings are suppoiled by the
sufficiency of the evidence, we review the entire record, nol merely the exhibits

offered by one of the parties. See Andrew v. King County, 21 Wn. App. 566, 575,

586 P.2d 509 {1978). We construe the evidence in favor of the party who prevailed
in the adminisirative proceeding, in this case, the employer. Shimmick Constr.

Co. Inc. v. Dep'tof Lab. & Indus., 12Wn. App. 2d 770, 778, 460 P.3d 192 (2020).

1

Englund asserts that the Commissioner’s findings of misconducl were not
supported by substantial evidence. She argues that the Commissioner's findings
were based enlirely on hearsay submitied by the Dislricl, and the evidence she
submitted demonsirales that she did not commit misconduct. We disagree.

Pursuant 1o RCW 50.04.294(1)(a), an employee commits misconducl if he
or she has engaged in “willful or wanton disregard ofthe rights, title. and inlerests
of the employer or a fellow employee.” Subseclion (2) of the stalute fists some
examples o aclions that conslilule *“wiliful or wanlton disregard of the righls. litle,

and interesls of the employer or a fellow employee,” such as:

(a) insubordinalion showing a detiberale, willful, or purposeful
refusal 10 follow the reasonable direclions or instiuctions of the
employer,;

8
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(f) Violation o f a company 1ule § the rule is reasonable and if
the daimantknew or should have known of the existence of the nile.

RCW 50.04.294(2). Misconduct does notinciude “"good faith errors in judgment or
discretion’ RCW 50.04.294(3)(c).

In her biief, Englund assigns error to findings of fact 1, 9, 10, 12, 15, 18, 24.
and 25. Her assignments of error are propery directed fo the Commissioner's
decision, rather than that of the ALJ. However, all of these assignments of error
lack merit.

Findings of fact 1* and 125 are merely summaiies of documents thal were
entered as evidence. Both lindings accurately summarize the exhibils to which

they pertain. Englund submitted those exhibits herself and is pre¢i:ded from

4 Finding of fact 1 reads,

On February 18, 2022, the Employment Secunty Department {ihe
Depariment) issued a written Determination Letter that denied the
Claimant unemployment benefils beginning October 17. 2021. onthe
basis thal the Claimant was discharged (or, fired) for misconduct,
The Claimant is Ihe Appelant in this matter and filed an appeal on
Februaiy 28, 2022,

% Finding of fact 12 reads,

In a letter dated October 19, 2021, the Employer notilied the
Claimant that she was prohibited from reporbing far woik beginning
October 19, 2021, and that she was being recommended for
termination. This was because the Claimant had not provided proof
of COVID[-19] vaccinaton to the Employer by October 18, 2021, rwor
had she obtained a wedical or religious exemption by October 18,
2021, This letter also nolified the Claimant that if she “should agree
to become fully vaccinated by November 19, 2021, the District would
be willing to work with [the Claimant] to create a plan that would
maintein [the Claimant's] position with the District.” (Allerations in
original.}

10
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challenging them on appeal. See e.g. Shanlian v. Faulk, 68 Wn. App. 320, 329,

843 P.2d 535 (1992) (patly cannot objeclt 1o evidence she submilted).
Findings of facl 24% and 257 are both crediility findings. We do nol review

a factfinder's delemminations of credibility, Affordable Cabs, Inc v Dep't of Emp't

Sec. 124 Wn. App. 361, 367, 101 P.3d 440 (2004).
The remaining findings of facl, 9, 10, 15, and 18, all concem the willfulness

ofEnglund's failure o adhere to employer policy. These read as follows:

The Claimant did not provide proof of COVID[-1®] vaccination to the
Employer by Oclober 18, 2021. {n addition, the Claimant did nol
follow the process to requesl a medical or religieus exemption by
Oclober 18, 202t. The Claimant had nol obtsined a medical or
religious exemplion by Oclober 18, 2021.

Finding of fact S.

The Ciaimant could have filed a religious or medicsl exemption by
October 18, 2021, bul chose not o do so.

finding of fact 10.
The Claimant chose nol to comply with the vaccinalion requirements,
The Claimantchose nol o comply wilh the vaccination requirements

agreed lo by her union as a condition of continued employment

Finding of fact 15.

® Finding of fact 24 reads, “The Claimant and her representalive appeared
b conflale several concepts, particulally in relalion lo (elteis and other
communications from the Depaitment.”

? Finding of facl 25 reads,

Some of the Claimant's lestimony appeared to conflict with, and was
logicaily inconsistent with, documents she provided and thal were
admitted into the record for this hearing. These include, but are nol
limited to, contemporaneous records between the Claimant and the
Employer as well as the MOU belween the Claimant’s unionand the
Employer regarding COVID[19] vaccine requirements.

11
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The Claimant shose nol o file @ medical or religious exemplon
before Ihe job separation occurred.

Finding of fact 18.

These findings are supported by the nonhearsay evidence presenied by
Englund herself. Englund submitted e-mails Ihal demonsirale the Dis¥rict nolfied
Englund on multiple occasions that all employees were required 10 be vaccinated
or b apply for a medical or religious exemplion by October 19, 2021, or els¢ their
employmeni would be terminaled. Englund also submilted the MOU between the

Disirict and the Service Employees Internalional Union 925, which states thal

An empioyee who has a sincerely held religious beljef that prevents
them from being vaccinaled against COVID-19 may reques! an
accommodation by notifying Human Resources. The employee
must meet with Human resources or submil the form to actively
initiate the process. The employee must provide all informalion
reasonably needed to evaluale the request,

Rather than providing proof of vaccinalion or applying for an exemption as
both her employer and union directed, Englund repeatedly accused tie Dislrict of
harassmeni and slaled thal she would nct be sharing any informalion in response
to “HR's vaccine survey.” Englund testified al the hearing that she did nol provide
proof of COVID-19 vaccination to the Distric), nor did she file for any kind of
exemplion before she was lerminated. Under the APA, hearsay is admissible.
RCW 34.05.452{1). Bul a finding may nol be based exclusively on evidence thal
would be inadmissible under the rules of evidence. RCW 34.05461(4). Here,
Englund presented nonhearsay evidence that supports the challenged findings.
The Commissioners f'ndings that Englund chose nol lo comply with the

vaccination requiremenl are supported by substantial evidence.

12
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Englund nevertheless asserts that the District was aware of her religious
objeclions and cites 1o an e-mail conteined in \he administrative record. This e-
mail, drafted by the assistant principal & Woodridge Elementary, states that
Englund “shared that she has 1o plans te get the vaccination nor has she applied
for a religious exemption. She stated her feelings about the vaccine exlend
beyond religious beliefs, and she shared some peisonal opinions on mandated
vacanes and infringement upon her iights, et¢.” However, this court does not re-
weigh the evidence presented b ESD  Construing this e-mnail in the light mosi
favorable to the District as we must, (his biief allusion to religion did not put the
Distiict on notice that Englund intended to claim a religious exemption. More
importantly, this e<nail does not demonstate that Englund ever submitted a written
raquest for a religious exemption, which her employer policy, union agreement,
and stale law all required her to do. Emlund thus fai's b satisfy her burden to
show that the Commissioner’s findings of fact were not supported by sufficient
evidence.

2
Englund also assigns error to conclisions of law 16, 17, 18, and 19. Those

oconclusions read as follows:

16. Here, \he Employer discharged the Claimant for failure 1o comply
with COVID-19 vaccinalion rejuirements. The COVID-19
vaccinakon requirements were a reasonable company rule. The
Employer allowed sufficient time to comply before the adveise
employment action occunred, and the requirements were reascnably
connected to promofing a safe and productive woikplace and
educational environment. Further, the Claimant’s union agreed to
the vaccination requirements, ard the MOU between the Claimant’s
union and the Employer recognized that “An executive order in the

13
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state of Washington requires Employees to have a COVID[19]
vaccine as a condition of emptoyrnent” See Exhibits 458461,

17.  The Claimant was aware of the COVID-19 vaccination requirements
and chose not ¥ comply with these requirement. The Clafijmant
was also aware thatfailure to comply with these requirements would
result in the Employer ending her employment. The Claimant chose
not to comply with the vaccination requirements agreed to by her
union as a condition of continued employment. The undersigned
notes that if the Claimant was opposed to getting vaccinated. the
Claimant could have filed a religious or medicsl exemption by
October 18, 2021. However. the Claimant chose wct to do s0.

18.  Therefore, the Claimant was discharged due to a wilful or wanton
disregard of the rights, tille, and interests of the Emptoyer or a fellow
employee as defined in RCW 5004.294(1)(a), and is subject to
disqualification for misconduct pursuant fo RCW $0.20.066(1).

19. Benefits will be denied for the period beginning October 17, 2021,
and thereafer fa ten calendar weeks and until the Claimant has

obtained bona fide work in covered employment and earned wages
in that employment equal 1o ten times her weekly benefit amount.

Englund was notified about the vacenation policy twe months before the
final deadline of October 18, 2021. Finding of fact 6. She did not provide proof of
COVID-19 vaccination by October 18, 2021, nor did she apply for an exemption,
even though she had the opportunityto. Findings of fact 89-10, 13, 15. The Distict
terminated Englund's employment as of October 18, 2021, due to her failure o
adhere to the mandatory vaccination policy. Finding of fact 14.

As outlined above, the Commissioner’s findings of fact were all supported
by substantial evidence. Those findings demonstrate that Englund violated an
employer rule of which Englund was aware. As such, the Commissioner's
conclusion that Englund was discharged dug to willful or wanton disregard of the
rights, tide, and interests of the employer and therefore disqualified from receiving

unemployment benefits was supported by the evidence.

14
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Englund neverlheless asseits thal the vaccination policy was nol a
reasonable ruie and she could nol have cemmilted miscondud by violating it.% This
ergument is merilless. The District's vaccinalion policy was mandaled by the
governor's proclamalion and agreed b by Englund's union. It was lherefore
reasonable. See WAC 192-150-210(4) (“A company e is reasonable if il is
relaled lo your job dulies, is @ normal business requirement or praclice for your
cccupalion or induslry, or is required by Bw or regulation”) (emphasiis added).

3

Englund also asseits thal the Commissioner's decision was arbitraiy and
capricious. Anadminisirative decision is arbitrary and capricious if itis * ‘willful and
unreasoning and taken withoul regard 1o the attending facts or circumslances.’ "
Kenmore MHP LLC v. City of Kemuore, 1 Wn.3d 513, 521,528 P34 815 (2023)

(quoting Whidbey Envll Action Netwark v Hr' 14 Wn, App.
2d 514, 526, 471 P.3d 960 (2020)). Englund contends that the Commissioner

violaled this standard when it denied her benefils "in contrast lo long standing case
p:ecedence of similarly silualed daimanis with sincerely held religious beliefs and
moral convictions.”

Even if the ESD has any “long slanding precedent” that would apply in this
ralter (3 proposition for which Englund presenls neither evidence nor authorily),

tlis argumenl necessarly fails because Englund never aiticulated any religious

& Englund also asserts that she had "good cause” to violale Lhe policy and
is entitled %o benefils under RCW 50.20,050(2)(b)(x) and WAC 192-150-146(2)(b).
This slalule and correspending adminisirative 1ule concem employees who leave
their employment voluntarily. Because Englund's employment was lerminaled,
neither applies to her.

15
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objection b the vaccination requirement during her penod of employment with the
Distiict. According to the employer, had Englund actually requestedan exemption,
her employment likely wou'd nothave been terminated. ButEnglunddid not inform
the Disirict that she had a sincere religious objection %o vaccination until well afiter
her final day of employment. It follows thatat the time of the termination for which
Englund's eligibility for benefits is under review, she was in violaton of a
reasonable employer rule. The Commissioner's decision was not arbitrary and
capncious.
D

Beyond these assignments of error, Englund's briefing presents arguments
beyond the scope of any issues before the ESD (such as whether her employer
breached a contract with hier or engaged ir improper acts in the months afiter the
separation date at Issue, October 18. 2021), and arguments directed to
caonstitutional and other statulory considerations {such as Englund's “right to
religious freedom protected by the First Amendment” and her “due process rights”
protected by the “Fifth Amendment”). We have reviewed Englund's additional
arguments, but she fails to support them with competent legal authority, or in many
cases with any legal authority. This court does not address arguments
inadequately suppored with legal authority and except as discussed in this
opinion, we dedline to reach Englund's unsupported arguments.

v
The Commissioner's findings of fact are supported by substantial evidence

in the record and those find/ngs suppoit the conclustons ef taw, Englund fails to

16
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demonsilrale thatthe Commissioner’s decision was incorrect in any way. We affinn

the order denying Englund unemployment benefits.

Beik. /
WE CONCUR:

ﬁ&#——%ﬁ%ﬂ
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L INTRODUCTION/IDENTITY OF MOVING PARTY

Petittoner, Laurie A. Englund, has petitioned for judicial review
under the Washington Administrative Pvocedures Act (AP'A),
Chapter 3405 RCW, and timely submuts now this Motion for
Reconsideration seeking the rehef requested in Section 1l of thes

document

Ms Englund has expressly resesved all rights and waived none
and does not consent %0 and objects to any deprivation or
violation of her fundamental rights and liberties secused by the
Constitunon for the united States of America which is the
Supreme Law of the Land pes Washington State Constitution
Article 1, Section 2. The Supremacy Clause of the Federal
Constitution sets ferth: “This Constitution, and the Laws of the
United States which shall be made in pursuance thereof.  shall

be the supreme Law of the Land, and Judges in every State

shall_be bound thereby, any Thing in the Constitution or Law

of any State to the conwrasy niotwithstanding.” (emphasis added).

MO TION FOR Lauic A. Engluod. Pditicos
RECONSIDERATION 1 Case No. 856944-1
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Importantly, the APA also states “Nothing in this chapter may be

held to diminmish the constitutional tights of any person.” RCW

34.05.020.

However, throughout these proceedings Ms. Englund has
suffered and continues to suffer unlawful Constitutional
violations and depnvation of ber fimdamental rights and bibernes
without rehef, despite her best effiorts to obtain resolution by

exhausting all possible avenues for remedy © date.

Ms. Englund is an unrepresented party without legal traiming and
ousts this Court will graat seme leniency and this pleading will
be liberally construed in the interest of justice Hames v, Kemer,

404 U S. 519, 520(1972).
it. STATEMENT OF RELIEF SOUCHT

Petitioner, Laurie A. Englund, objects to the opinion of the Court
of Appeals dated Apn] 29, 2024, which improperly affirmed the

order of Respondent, Employment Security Bepastment (ESD),

MOTION FOR Lade A Engluod, Pasioncs
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denying Ms. Englund unemployment benefits upon erronecus

grounds.

Pursuant to RAP 12.4, Ms. Englund respectfully requests this
Court reconsider the April 29, 2024 decision of judges I. Birk, J.
Chung and C, Haaelrigg in arder to correct matenal errors of fact
and law contained in the opinion and prevent adenial of justice

in this case.

M. Englund prays this Coutt will grant her relief from ongoing
deprivation and violation of her fundamental Constitutionally
protected rights in this case. including, but not limited to, her
right of religious freedom secured by the First Amendment of the
Constitution far the united States of America and Washington
State Constitution.Article 1, Section 11; her right of due process
of law and equal protection and geatment under the law secured
by the Fifth Amendment and Washmgton State Constituon

Article ], Section 3; and her right of non<discretionary appeal “as

MJTION FOR Iawore A, Engluad, Pettianey
RECONSISDERA TION 3 Cast No . $56944-1
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a matter of vight” secured by Washington State Consttution,

Azticle 1, Secion 22.

Furtthermore, there are issues of unconstitutional misapplication
of statutory provisicas in this case which are in the public’s

interest to resolve in order to prevent mnjustice in similarly

sitgated cases.

Ms Englund is honorably seeking an award of the Full
unemployment benefits to which she 1s eligible and justly
cntiticd, including back pay with imerest. Ms. Englund has
asked the Cour: for an @rder for Oefauit Judgement as a
consequence of the failure to appear/paiticipate of Respondent
£mployer (Bellevae School District) in the proceedings to date,
or altematively, an Order for Remand to the Superior Court,
which has original prnincipal junisdiction over adminisirative
appeals, 1n order to restore proper due process of law in the case
in accordance with Constitutional protections and also provide a
far opportunity for clarification and correction of disputed facts.

MOTION FOR Lauric A. Eaglund, Petinoner
RECONSIDERATION 4 Caxse No 85694 4-1
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Ms. Englund trusts this Coutt to intervene in the interest of
Justice and set aside the erroneous April 29, 2024 decision and

grant the relief sought or any otherreliefthis Court deems proper

A copy ofthe Court of Appeals’ opinion & attached for reference.

See, Appendix pages 1-17
iIi. FACTS RELEVENTTO MOTION

Ms. Englund wcorporates herein all of the i1ssues and facts
previously set fiarth in her Opening Brief with Appendix filed on
Octotier 27, 2023, and her Amended Reply Brief with Appendix
filed on Februaty 12, 2024, as well as her Swom Declaration
filed on February 2, 2024, and her Response to Respondent's

nviotion 10 Strike with Appendix filed on February 26, 2024.

Ms. Englund has adamantly expressed throughout the
proceedings that she seeks proper resolution of the case in
accordance with Constitutional provisions and due process of

law, which i her fundamental right. Ms. Englund asserts there

MOTION FOR taune A Eaghmd Patwoe
REGONSIDERATION 5 Case N o 85694.4.1
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is an important balance to be found in the expeditiousness of
moving acase forward and the necessary constraint that requires
judicial proceedings to carefully guard fiindamental private
nights and follow due process of law in accordance with

Constitutional provsions in order to prevent adenial of justice.
Due Process of Law and Appeal“As a Matter of Right”

Due precess of law requires that judicial proceedings must
protect privale rights in accordance with Constitutions prosssions
and follow the well-established regular course, which is for all
cases to be heard first at the lower court and then proceed o an
appellate court as a rsatter of right in cases where the lower court

does nat properly resolve the matter in accordance with law,

According to Black's {.aw Dictionary . Fourth Edition . Defipition

of DUE PROCESS OF [AW: “Law in its regular course of

administration through courts of justice. ...]Al course of legal

proceedings acoording to the rule and pinciples which have been

MOTMONFOR Lame A. Englund, Pranoacr
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estlished in our systems of jurisprudence for the eaforcement

and protection of private riglits”

“Due process of law is process of faw according to the law of the
land, i1.e. the U.S. Constitution as exercised within the Jimits
prescribed and interpreted according to the principles of common
law.” Hwiado v Catiforma, 110 U.S.516(1884) See als0,Scor¢

v. McNeat, 154 U.S. 34 (1394).

Ms. Englund has challenged that the Superior Court lacked the
lawfil authonty to tansfer the case directly o the Court of
Appesls under RCW 34.05.51 8 without her consent and ower her
objections, which was an arbiwary and capncious abuse of
discretion that deprived amd volated her fiandamental
Constutionally protected nghts and liberties including due
prooess of law secured by thie Fith Amendment aod Washington
State Constitution, Aiticie 1, Section 3, and appeal “as a matter

of right” secured by Washington State Constitution, Articie i,

Secton 22.
MOTION FOR [aunc A. Eoglund, Pcxboper
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‘““The right of appeal is as sacred and inviolable as the
right to a trial, and when by judicial oppression such
right s violated or vitiated, the guaranteed and
substantial rights of a party have beeo materially
atTected thereby . The means iy which appellant was
compelled to abdicate the rightful exercise of her historic
right 10 appeal constituted a1 excess of power by the court,
and the junsdiction of the court was theseby
overreached .. As was said in McClatchy v. Supenor
Court, 119 Cal. 413,418[51 P. 696,39 LR A 691],"Any
departure from those recogmzed and established
requiwrements of law, however close the apparent
adherence to mere form in method of procedure, which has
the effect to deprive one of a constitutional night, is as
much an excess of jurisdiction as where there exists an
inceptive lack of power.” Wuesr v Wuestz, 53 Cal App2d
339 [127 P2d 934](1942) (emphasis added)

I _acis of Jurisdiction

Ms Englund has asserted that when the Superior Court acted
without proper lawful authority and wransfeired the case for direct
review in violation of Constitutional protections, the Court of
Appeals was subsequently rendered without proper jurisdiction
tohear o decide the ments of the case “When it clearly appears

that the court lacks junsdiction, the court has no authority to

reach the merits™ Melo v Unied States, 505 F.2d 1026 (1974).

MOTION FOR
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Misapplication of RCW 34.05.518

The statute RCW 34.05.518(1)Xb) contains standards for case
transfer includingthat it would “serve the interest of justice™ and
“would not cause substantial prejudice to any party, including

any unrepresented party.”

Ms. Englund expressly did not consent to and objected to direct
review by the Court of Appeals because it wviolated her
fimndamental due process rigats (as discussed above), and she has
also challenged that her case did not meet the statutoly standard
for transfer and the Superior Court misapplied RCW 34.05.518,
which was an emor of law that “substantially prejudiced™ her,
especially as compared to similarly situated cases that are
allowed 1o follow the usual course of judicial proceedings and

are guaranteed non-discretionary appeal “‘as a matter of right.”

According to the Merrtam Webster Dictionary definiton of the
temm prejudice, “l: injury or damage resulting fiom
some jud@ment or achon of another in disregard of one's nghs

MOTYON FOR Gurc A EnBhmd, Petihamer
RECONSIDERATON 9 Case Ng 83654 4
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»

especially detiruent ©  one’s legal rnghts or clamms.’
(www merriam-webstercom/ dictionary/prejudicej. This usual
meaning of the term prejudice 1s what Ms. Englund has intended
in her documents, including her Motion 10 Remain in Superior

Court,

Ms:. Englund has asserted that the case should not have been
transferred against her will especially in light of resulting
damage to and disregard of her fundamental rights and liberties,
{which satisfies the definiticn of “substantial prejudice™); thus,
wanster of the case was not reasonably *in the interest of justice”

by any Constitutional standard, and therefore failed the statutmy

standard

Additionaily, Ms. Englund challenges that the case did not
reasonably meet the stalutory standard for wansfer because it
involves disputed issues of both fact and law, whereas, the
standard for transfer & that “only issues of law remain for
determination.” RCW 34.05.518(1Xb)

MOTTION FOR Laurie A.Englund, Penticacs
REOONSIDERATION 1] Cax No 3569441
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Al the ume of filing this Motion for Reconsideration,
Discretionary Review proceedings are ongoing at the
Washington State Supreme Coust (Case No, 102801-6) regarding
the issue of unconstitutional misapplication of RCW 34.05.518
in this case and its importance to the public interest. *“[Tlhe
public interest is always furthered by enjoining unconstitutional
policies Rdey's Am. Hervage larms v Elsasser, 32 F dth 707,
731 (&th Cir. 2022)("itis adways in the public interest to prevent

the violation of apasty’s constitunonal rights.”}

Petitioner’s Amended Reply Brief with Appendix

Despite iacking proper junisdict:on or authonty © proseéd on the
merits as a consequence of the Supcrior Couit’s improper and
unconstitutional misapplicaton of RCW 34.05518, and in spite
of Ms. Englund’s repeated requests fo the case to be remanded
to the Superior Court in accor dance with proper due process of
law in order to prevent an iavahd appellate decision, the Court
of Appeals forced briefing oa the merits.

MOTION FOR tadie A. Eoglund, Preuocty
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Ms. Englund submutted her brief's to the Court of Appeats under
protest in order to avoid forfeiture of her clam for
unemployment benefits, but adamantly expressed her non-
consent and opposition to direct review by an appsllate prior to
a final judgement of the lower court because tt violated her

fundamental nghts and liberties {as discussed above})

Ms. Englund's Opening Brief with Appendix was filed on
October 27, 2023, her Reply Brief with Appendix was filed on
Januaiy 16, 2024, and her Arended Reply Brief with Appendix
was filed on February 12, 2024. Respondent ESD filed a Mot:on
to Strike Petitioner’s Amended Reply Brief on February 14,

2024, to whxh Ms. Englund responded on February 26,2024

Ms. Englund is not tramed in the iegal field or famitiar with all
counl customs regarding pracedure or documents., but she has
been swiving to leam as she goes and do her best to meet

expectations, and she has tzusted the Court to afford some

MOTION FOR (aune¢ A Engiund, Pratiancy
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leniency and liberally interpret the rules (o promote justice per

RAP 12(a).

The Court of Appeals accepted Petizoner’s Amended Reply
Brief with Appendix as filed pursuant to RAP 10.7, yet in its
Aprd 29, 2024 opimon, struck all of the attached Appendix
documents including two judicial notices of relevant points and
authortties with matenal porwons of Office of Superintendent of
Public Instruction (OSPl) and US Equal Opportunity
Employment Commission (EE@C) guidance pertaining fto
mandatory State and Federal employer policies regarding
reasonable work acccmmodations foe employees with sincerely

held religious beliefs and moral convictions

According to the rules of appellate procedure, judicial notices of
governing authority on relevant tssues of a case are not only
proper, but also encourggedin support of a brief. Whereas, RAP
10.4 PREPARATION AND FILING OF BRIEF BY PARTY
clearly states: “(c) Text of Statute, Rule, Juty [nstruction;, or the

MOTION FOR Lane A Enghnd, Pevgoner
RECONSIDERATION 13 Casc No. $5694-4-1
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Eike. 1f a paity presents an issue which requires study of a
statute, rule, regulation, jury instruction, finding of fact, exhibit,
or the like, the party skould type the material portions of the

text out verbatim or include them by copy in the text or in an

appendix to the heief” (emphasis added).

Therefore, pursuant to court rules, Ms. Englund’s judicial notices
of refevant points and authorities pertaiming to important issues
of the case sheuld not have been struck fiom the Appendix in
support of her Amended Reply Bnef, and the content of the
notices should have been fairly considered by the Court in its

determination of the case

[t1s important to note that on page 3 of its opinion, the Court of
Appeals quotd a section of the Governor's proclamation for
operators of educational seitings regarding religious
accommodations which begins with a mandatoey clause. “[must),
10 the extent pexmitted by law ..”" 1t should be quite obvious that
relevant po:uions of OSPl and EE®C guidance on Title V11 of the

MOTIONFOR LaricA Engiund, Pesitioner
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Civil Rights Act of 1964 protections in the workplace should
reasonably qualify as important 1o determining the issues of law
in this case; ceitainly, this sort of gwidance is as material as the
Memorandum regarding Federd Law Protections fior Religious
Liberty submitted in support of Petitioner's OQpening Brief

(Appendix i1-35) which was accepled without any opposition.

Ms. Englund objects to Appendix documents being improperly
stiuck Pursuant to RAP 172.3, M5 Englund again provides for
judicial notice impor:ant relevant authorilies periaining 10
disputed issues of the case in order to assist the Court in deciding

this Motion for Reconsideration Appendix 18-24.
Disputed Issves

Throughout the proceedings. Ms. Englund has strived 10 bring 10
the Cawnt’s attention the nvmerous inaccuracies regarding the
fats ad evidence of the case as well as gross
mischaracterizations of Ms Englund’s testimony and actions
within the ESD decision.

MOTION FOR lauwne A Faghad, Peutones
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Ms. Englund discussed disputed issues on page 7 of Pettioner’s
Opening Brief stating, *“The testmony and evidence provided by
Ms. Englund were mischaractenzed by ESD, and the facts of the
case in support of Ms. Englund's claim far enemployment
benefits were ignored or not given proper weight by ESD, which
resulted in the improper demial of benefits to which Ms. Engiund

& Justly entitled ™ See aiso, page 9-t3 of Petitioner's Amended

Reply Brief

There remain unresolved disputed issues regarding interpretation
of the record, weighing of evidence, and application of law and

regulations in the case

As a result of the transfer of the case directly to the Court of
Appeals over Mr. Englund's objections, she was unfairly
deprived the usual opportunity to cowect or supplement the
record at the Superior Court level. Consequently, Ms. Englund
has tried repeatedly to clanfy the facts and evidence of the record
through swom statements summitted to tie Court of Appeals,

MOTION FOR Laune A. Eagind, Petitiooct
RECONSIDERATION 16 Casc No. 85694 4-|

0Ppendix, PAge B5



being theonly party in the case with the fcst-hand lamowledge to
do so. 1t is important to note that every court document that Ms.
Englund has filed into the case bas been swora under penaity of

perjury.

Ms. Engilund has honorably gied to aid the court in resolving
disputed ssues pursuant to RCW 34 05562 and RAP 9.11.
However, a Commissioner of the Court struck Ms. Englund’s
swom declaration dated January 16, 2024 submitted in support
of her onginal Reply Banef, though it clearly stated it was meant
for clanification pisrposes of Ms. Englund’s own testimony and
she is the enly party in the case with first-hand knowledge of the

maltler.

[n her swom Deciaration dated February 2, 2024, and on page 26
of her Amended Reply Brief filed on February 12, 2024, Ms.
Englund discussed the statutosy discretion of the Court per RCW
34.05562 to receive new evidence in addition © that contained
in the agency record for judicial review if necessary to decide

MOTION FOR Caune A Engluad, Petiticaer
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disputedissues of the case. Being an unrepresented party, Ms.
Englund did notthink to also reference RAP 9.11 regarding the
Court’s discretion to take additional evidence on review until her
Response to Respondent’s Motion 10 Strike filed on February 26,
2024 (see page 9-10). The statute and the rule are simtlar and
both seemed to indicate to Ms. Englund that the Court may
choose to accept any #i’asmation regarding disputed issues when
brought to the Court’s attentien, which she had reasonably

satisfied.

For example, in her February 2, 2024, declaration submitted %o
the Courl prior to the filing of Petitioner’s Amended Reply Brief
withAppendix, Ms. Englund addressed a number ofthe elements
of RAP 9.11 including that additional information would fairly
resoive thedisputedissues an review, additional evidence would
probably change the decision betng reviewed in favor of Ms.
Englund, and it would be equitable 0 excuse Ms. Englund’s

falure to present the evidence to the Supernior Courtas a result

MOTION FOR (ame A Enghnd, Petticocr
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of the transfer of the case far direct review against her will. The
remaining elements of RAP 9.11 involve issues of equity which
Ms. Englund has generally addressed in relation to her being
substantially prejudiced and especially disadvantaged as an
unrepresented panty, and in regards to her testimony and evidence
being mischaracterized or disregarded despite being the only

party with first-hand knowledge in the case.

Throughout the proceedings, Ms. Englund has discussed under
penalty of perjuty the true facts based upon first-hand
knowledge, but misperceptions remain despite her best effons to

correct the erroneous presumptions.

Fact: Employer never made a claim of misconduct against
Ms. Eaglund.

The separation from employment in this case was non-
dsciplinary and the Empleyer did not make any ciaim of
misconduct against Ms. Englund or provide any evidence of
“reckiess disregard” on the part of Ms. Englund The Employer
has failed to appear whatseever in this case, so any infoimation

MOTION FOR Caunie A. Englmnd. Petibaner
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provided to ESD is considered hearsay. The Employer
representative who completed ESD’s imtial Questionaaires n
early 2022 could only respond according to employment records,
but importantly, had no fwsthand knowledge of any of the
private communications that Ms Englund had with her
supervisor and assistant principal and the HR director regarding
her rehgious objections to the vaccine policy aad her desire for

reasonable work acocommodation upon rehigious gounds.

Atter separation. the Employer extended the appeals deadline
muitiple times until January 2, 2022 for a possible retumto-
work AR 233-234,241-242 This reasonably demonstrates that
there was no real animus between Ms Englund and the District.
ESD incorrectly presumed miscenduct in this case though the

Emplover never made any such claim.
Fact: There was a0 union agreement during Ms. Eaglund’s
employment.

Ms. Englund has tried to clarify numerous times that there was
no union agreement during the dates of her employment, but the

MOTZON FOK Lame A Eogluad, Peasiooer
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falsehood keeps getting repeated in case decisions. The union

agreement was provided as an exhibit only for the purpose of

showing that 1t was sigied ofer emplovment separaton and
never applied to Ms_Englund AR 500. The unioncover pageis

dated January 2022 AR 446

Ms. Englund also testitied at the hearing on February 14, 2023
that she had done a records request ior the school board which
confirmed “there was no official codified policy approved or

ratified or voted by the Bellevue School District School Board™

while she was employed AR 37, 251

Fact: Ms. Englund did request religious accommodation
prior to termination of employment in accordance with law
and First Amendment protections.

Ms. Englund has repeatedly stated in sworn declarations that she
notified the Employer regardimg her religious objections to
vacctne pohicy and her desire to continue working with a
reasonable accommodation prior {0 employment separation and

subsequent termination of employment.

MOTION FQOR Laune A . Foglund. Pevdoner
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Ms Englund has tred to clarify the apparent misunderstanding
regarding the diffievent meanings of “‘applying/filiog for an
exemption** (meaning submission of writlen fom with private
details about her specif:c convictions which she felt violated her
sincerely held religious beliefs) as compared ©
“seeking/reqguesting accommodation” {meaning notifying the
Employer of her religious objections b vaccine policy and
asking for protection of employment stalus and reasonable work
accommodation based on her sincerely held religious belefs and

Constitutionally protected nghts).

Importantly, as Ms Englund has pointed out numerous times,

neither OSP! o EE@C require any form or any written notice or

use of any “magic words™ such as “religious accommodation”
(or “religious exemption”) when engaging n the “proiecied
activity™ of seeking reasomable woik accommodations for

rehigious reasons  See, Appendix 18-24

MOTYON FOR $aune A. Enghnd, PevDoacr
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Likewise, no fonn is requred © claim or exercise a
Constitutionally protected right. To qualify for First Amendment
protection is simply a matter of whether, “the abjector’s belief s
are sincerely hcld and whether they are religious in nature If
those two conditions are met, the objector’s beliefs ae entitled
10 First Amendmeni protection” Thomas v Review Board of the
indana Employment Secwiy Bivision, 450 US. 707 (1981)

See also, Memorandum on Religious Liberty Protections,

Opening Brief Appendix 11-35

The sinceriny of Ms Englund’s religious beliefs are not in
question and Ms. Englund testified under oath during the
February 14, 2023 heanng regarding what she had shared
pnvalely with the Employer about her religious objections 10
vaccine policy including that the basis of her sincere belef's is

the Bible’s 10 Commandments. AR 45-46.

Ms. Englund provided an Employer emaii conversation fiom
October 11, 2021 that corroborates Ms Englund’'s sworm

MOTXON FOR Laure A Englund, Peasoner
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statements demonstrating that she had, in fact, made the
Employer aware of her religious dbjections to vaccine policy

pnor to employment separation/termination. AR 611-612.

According to the EEOC Compliance Manual on Religious
Discrimination, Section 12 “Title V1l requires an employer,
once on notice, to reasonably accommodate an employee whose
sincerely held religious belief , practice, or observance conflicts
with a work requirement... The accommodation requirement ts
plainly intended to relieve individuals of the biirden between
choosing between their jbs and their religious convictions .. A
religious accommodation is a1 adjusament to the work
environment that will allow the employee to comply with his or

v

her religious beliefs (wwv/eeoc gov/laws/guidance/section-

12-rehgious-discrimaination), Appendix 22-24,

According to Sherdert v berner, 3714 1iS. 398 (1963): “To
condition the availability of benefits upon this appellant's
willingness to violate her sacred religious belief s substantiatly

MOTION FOR jaunc A Eaglud, Pesuooer
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burdens her free exexcise of religion... The pressare upon her to
forego herreligious convictions or be barred from benefits is the
equivalent of coercing her © violate her free exercise of
religion .. Mereover, to condition the availability of benefits
upon appellant's willingness to violate her religious beliefs has

an effect equivalent to the imposition of a fine.”

Furthermore, according to Elrod v. Bums, 427 U.S. 347, 373
(1976), “The loss of Fwst Amendment freedoms, for even

minimal periods of time, unquestionabiy coastitutes ureparable

nijory.”

Ms_Englund has provided substanhal goverming authority o the
tssue of protectsons for religious freedems in the workplace, and
she objects to any and all inaccurate interpretations or erroneous
presumptions made that improperly discredit her swom first
hand testmony and coroboiating evidence regarding her
honorable Constitutionally protected actions of seeking religious
accommodation from the Employer.

MOTION FOR Laune A. Eoglund. Petitioner
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Ms. Englund is seeking an Ohvder for Default Judgement in her
favor, or altemnatively, an Oyder for Remand to the Superior Court
which would not only restore proper due process of law in the
case, but also allow for further clarif ication and correction of the

facss of the case in order to appropriately resolve disputed issues.
IV. GROUNDS FOR RELIEFAND ARGUMENT

Ms. Englund incorporates herein all of the grounds for rehef and
argument prewviousty discussed in her Opening Brief with
Appendix filed on October 27, 2023, and her Amended Reply
Biief with Appendix filed on Febraary 12, 2024, as welt as her
Swom Dedaration filed on February 2, 2024 and her Response
to Respondent's Motion to Strike with Appendix filed on

February 26,2024

The Cout of Appeals opinion dated April 29, 2024 failed to

casrect material eitos of fact and law in the case or grant relief

MOTION FOR Laure A Enghund, Petibones
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1o Ms. Eaglund. Adding insult to mpry, the Court’s decision had
a chilling effect upon Ms. Englund’s Constitutionally protected
right 0 petition for redress of prievances, and Ms. Englund finds
herself now stripped of her fiudamental Constituti-onally
protected due process right of non-discretionary appeal “as a
matter of right” and left with only the opton of discretionary
appeal, which might be denied witheut the far opportunity to be
heard unless this Court intetvenes in the interest of justice and

granis appropnate rebef

Reconsideration by the Court of Appeals is necessary a1 order to
prevent a denial of justice 1n this case. Ms. Englund is reasonably
enitled to relief sought pursuant to RAP 12 4 as a corsequence
of the uncorrected esTors of fact and law contained in both the
April 29, 2024 opirion and the decision of the Commissioner of
ESD as well & deprivations and violations &f' Ms. Engiund’s
fundamenta! Constitutionally protected rights and liberties in the

proceedings. Additionally, the unconstitutional misapplication of

MOTION FOR Launc A Eoghkmd, Pewiane
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statutes in Ms, England’s case warrants correction in the public

Interest.

This Court has a duty to cosrect errors of law and fact. Where
there is a mixed question of law and fact, the error of law
standard s appropriate.. Brewdlcy v Empli Sec Bep't. 23 W,

App 339, 342-343, 595 P2d 565 (1979).

Sinceissues of law aretherespansibility of the judicial branch (o

resalve, the eiror of law standard allows the reviewing coutt (10

essentially substilute its Jjudgment for that of the adininistrative
body, though substannal weight is accorded the agency’s view of
the law. But the judges must decide the [aw according to the
constitution, stalutes and precedents, regardless of agency view
Franktin C'y Sherifs (Wice v. Sellers, 97 Wn.2d 317, 325. 646

P2d 133 (1982).

The present test allows for greater judicial scrutiny of agency

faci-finding as the reviewing court can dedare a finding 1o be
clearly etroneous "when although there is evidence (0 suppert it,

MOMON FOR Laune A. Eng)und, Pootaxo
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the reviewing court on the entire evidence is left with the definne
and fom conwvection that a mistake tas been committed” This
change clearly indicated that the [.egislature intended to allow
broader, more intensive rewew of an agency's facwal
deteiminations. Ancheta v. 8aly, 77 Wn 2d 255, 259, 4l P.2d

531 (1969). See also, Abrahams, Scope ef Review of

Adnumistrative Action tn Washingion: A Proposal, 14 Gonz_ L.

Rev. 75, 80 (1978).

Under the APA, a reviewing oourt may reverse an
admintshative decision if “(1) the adminiskative decision is
based on an error of law, (2) the decision is not based on
substanal evidence; or {3) the decision is abitraty or

capricicus.” RCW 34.05570(3).

A. Ar invalid Act Cannot Be Made Vatid with Time

Ms. Englund challenges that the transfer decision of the Superior
Court should be considered invalid and void a initio as a
consequence of the uncomstituMonal misapplicaton of RCW

MOTKIN FOR Lawx A Eoglund, Rewnane;
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34.05.51% and resulling depnvations and violabons of Ms,

Englund’s fundamental Canstitutionally protected rights aod

liberties

Because the Superior Court exceeded its jurisdiction when it
improperly wransferred the case for direct review, the Court of
Appeals did not acquire proper jurisdiction to proceed on the
merits Since an invahd act cannot bc made valid with time, it
follows that the subsequent decision by the Court of Appeals on
the menits is also invalid as a consequence of the invalidity of the

Superior Court transfer decision

“|A) void order is void fiem its inception and can be vacated
without regard to the passage of time.” State ex rel Turrer v

Briggs, 94 Wn. App. 299, 305, 971 P2d 581 (1999)

“Where a court has jurisdiction, it has a right w0 decide
evely guestion which occurs in the cause, and whether its
deciston be coirect or otherwise, its judgment, until
reversed. is regarded as binding in every other court. But
if it act without authorty, its judgments and orders are
nullities, they are not voidabie, but simply void, and form
no bar toa recovery sought, even prior 10 a reversal, in

MOTION FOR Launc A.Eaglued, Retiioves
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opposition (o them ; they constitute no justfication,andall
persons concemed In executing such judgments, or
sentences. are considered n law as ftrespassers.”
Willitamson v. 8erry, 49U.S. 495 (1 850)

Remand to the Superior Court 15 necessary to coerect this error

of Jaw and restore proper jurisdiction m the case.

B. Ms. Engluad’s Sworn First-Hand Knewledge Testimeny
and Corrcborating Evidence @vescome Hearsay and
Erroneous Presumptiens

This case involves erroneous presumplions of “misconduct™
based upon incorrect interpretaions and hearsay despite the
swornt ['rst-hand testimony and cor-oborating evidence that Ms,
Englund has provided to the contray disproving any
oresumption of “misconduct™ and instead showing good cause
for her actions while engaging in the “protected activity” of
seeking reasonable work accommodation based upon her

sincerely held religious beliefs and moral convictions,

According to /n Re Young, Empl. Sec Comm'r Qec.2d 95]

(2010):
MODION FOR Larne A. Enghind_Prisonc:
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“We do not accept Office of Admiristrattve Hearings'
assumptions based on Departmental presumptions. The
Admmssirative Procedure Actrequires proefby competent
evidence of the truth of stalements contained in a
Deteimination Nosice. See, e.g., Scheeler v. Deparuent of

Employment Security, 122 Wn. App. 484, 93 P3d 965
(2084)”

Imponanily, Ms. Englund is the only party in the case with first
hand Waowledge regarding empioyment separation. and ske has
testified under penalty of perpry and provided corroborating
evidence that she gave proper notxe (o the Employer prior to
termination about ber religious ob jections to vaccine policy (in
accordance with OSPi and EEOC polcy as well as
Constitutional protections] and her desire to be reascnably

acoemmodated to continue her employment.

In conwast, the Employer has not appearced or participated
whatsoever m the proceedings to date. As a consequence, ail
Employer documents and statements are considered hearsay. No

finding of fact or conclusson of law can be made upon hearsay

MOTION FOR Lave A. Eagad, Aestona
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evidence alone. fappas v. Employment Seqwity Department,

135 Wn. App. 852,857, 146 P3d 1208 (2006)

Thus, the Employer is precluded from reaching the required
burden of proof nvowssary to overcome Ms, Englund’s swom
first-hand knowledge tesumony and corroborating evidence. k is
also :mportant to note that the Employer never even made a claim
of “musconduct” agamst Ms Englund The incorreci

presumption of “misconduct”came from ESD, not the Employer.

Therefiore, Ms. Englund’s evidence, which firmly estabhshes that
she 1s Justly eligible and entitled to unemployment benefits,
stands unrebutted as truth aid fact in law. In hight of this, Ms.
Englund hasasked repeatedly for and continues to seek an Order

for Default Judgement in her favor

According © ESD precedence in the simitarly sttuated case of i

Re Gardner, Cmpl Sec. Comm't Oec 2d 1022 (2018):

“The burden of establishing misconduct must be borme by
the pasty alleging the misconduct which, in this case, isthe

MOTION FOR E2une A. Englund. Pcumoocr
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employer. Misconduct may not be presumed, and tt = the
employer's burden to prove msconduct by a
preponderance of the evidence. lo re Veroa, Empl Sec.
Comm'r Dec.2d 617 (1980); in re Ash, Empl. Sec. Comm'
Dec2d 401, (1978); In re @swom, Empl Sec. Comm'r
Dec2d 204 {1976) A preponderance of evidence 1s that
evidence which, when faily considered, produces the
strenger impression, has the greater weight, and 5 the
more convincing as 10 its kuth when weighed against the
evidence n opposition to it Yanamato v. Puget Sound
Lumber Co, 84 Wa 411, 146 P 86t (1915)... No one,
other than the claimant, was present at the bearing
with first-hand kmowiedge of the circumstances which
resuited in claimant’s separatioo froro employment. An
employer does aot meet its burden of proof with only
hearsay ewideoce. Io re Crowley, Empl. Sec Comm'
Dec. 936 (1972); In e Garrett, Empl. Sec Comm'r Dec.
393 (1958)  Because the employer chose not to
participate in the heariag and because the employer's
only evidence was hearsay, miscomduct as defined by
RCW 50.04294 has mot beem established.” (emphasis

added)

Ms. Englund is baffled why her case has not been decided
accordingly and demands equal treatment and protection under
the law. Tle Court of Appeals sheuld correct this clear error of

law and grant the unemployment benefits o which Ms. Englund

is eligible and justly entitled

C. Courtof Appeals Opinion ks lacoogruent withAgency and

Federal Case Precedence

MOTION FOR
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An important and mandatory element of due process of law is
impartial eaiment. Ms. Englund suffereg bias and was deprived
a neutral adjudicator in the administrative proceedings, and she
trusted the Cent 10 conduct a fair de novo reviw in order to
correct i arors of the case. However, il seems Ms. Englund’s

case s continuing to be evaluated and detemnined diff evendy

than by the usual standards of review

As discussed above, Ms. Englind’s sworw first-hand knowledge
testimony has been mischaractenzed and her attempss to clarify

and correct misunderstandings regarding the evidence of the

record have been rejected.

The mproper weighing of evidence of the case violated the spirit
and purpose of the Employment Secunty Act which shefi be
fiberally construed fer the purpose of protecting unemployed
workers and reducing the biurden of economic insecurdy and
sufiering causcd thereby to a minimum per RCW 50.01 010 See,
Shaw v. £SD, 46 WnApp. 610. 731 P2d 112t ¢I1987) and

MOTION FOR Laxx A Foghand, Pctiioner
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Johnson v. Department of Empl. Sec., 112 Wn.2d 172, 179 769

P.2d 305 (1989).

The misapplhication of RCW 50.04.294 in this case, 15 1n contrast
to case precedent that statutes which might lead to a forfeiture

are to be stnictly construed See, Boon Cab (‘o v Newheck,

237 Wis. 249, 296 NW._ 636 (Wis. 1941).

Ms. Englund has chailenged it 1s not reasonable that
commumicating religious dbjections to violative pelicy and
seeking a work accommodation based on sincerely held rehgious
behefs and moral convictions should be construed as any sort of
“misconduct,” especially since federal law considers this to be
“protected activity.” Ms. Enghsnd also pownted out the
inconsistency of labeling relgious objections to violative pohcy
as “misconduct” under RCW 5004.294 when an employee
desires to continue working but 1s not reasonably accommodated

by the employer, while considering rehigious objections to

MOTION FOR 1aune A Eaghmd Prtiticoat
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violative policy as a “good cause” reason for an employee to

voluntarily quit under RCW 50.20050 and WAC 192-150-140.

The Count of Appeals decision dated April 29, 2024 is not only
inconsistent with  statuloly slandards for  determining
unemployment benefits. but it s also incongruent with long-
standing governing case law regarding Fwst Amendment
protections n the workplace See, Sherbert v. Verncr, 3714 U S,
398 (1963)and Thamus v. Review Baard of indiana [mplayment
Securdy Dvsion, 450 U'S. 707 (1981). Sce also, M emorandum
on Federal Law Prolections for Religious Liber:y, Opening Brief

Appendix 1k-39%

The Cout of Appeals faled Lo correct the errors of fact and law
n the case and deprived Ms. Englund of protection of her
fundanental rights, which ultmately led 10 the continued
improper denial of unemployment benefits to Ms. Englund ©

which sheis eligible and justly entitled
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Ms. Englund respectfilly asks that the ewrors of this case be
corrected and her fundamental rnights and hiberties be properly
protected in accordanee with law. “Constitutional provisions for
the security of person and prepesty are 0 be liberally construed,
and 1t s the duty of couris to be watchful for the constitutional
rights of the citizen, and against any stealthy encroachments
thereon.” Azars v Unied States, 273 U S 28 (1927), Boyd v
Urited Stares, 116 U.S. 616, 635 (1886), and Gorled v United
Stares, 255 U.S. 298 (1921).

V. CONCLUSION

Ms Engiund prays this Court wili exercise its lawfu! duty and
statutory discretion and authonty to intervere in the interest of
justice t0 grant this Motion for Reconsideration, set aside the
ewroneous Court of Appeals opinion for the reasons discussed

above, and provide the relief Ms. Englund seeks or any other

relief this Coutt deems proger
MOTION FER Cauce A Englund, Pettione:
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L, Laune A Englund, certfy that this doosses comteten 3,908
words ()osa than 6.000 srards) @ compluics wwb RAP 18 17

|, Laurie A Fnglund, rwesr snd doclere uexchs ponsity of peryery
under the lawsof Washungion Stase that (he foregxag s Wee sad

oevec! to the hest of my knowledge

Respectiully submmtiod with all nghts reserved. none warved and

without |¥T pudice

SIGNED AND DATED thus Xxh day of Muy, 2024, :a Belkksue,

King County, Washmgun Sac

t sune A Eoghmnd, Peooano

1831 127® Awve SE

Belkevue. Washui gion 98005
-425.54§2-.9817
Launeenglund@xabliok oet
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PROQF OF SERVICE

I. Laurie A. Englund, cestify 1hat I sent a copy of Mobon far Reronsideradon with Appendix for
svice on all pastes. or thexr counse! of record en the date below a8 follows:

Judge’s Coptes Delivered Electronically to
Cown of Appeals. Division |

One Union Squave

608 Univessity Soeet

Seanle, WA 98101

Auomney General's Copies Delivered Electionically to

Offxce of A twney Gonsal
Licensing Adminisnative Law Division
1125 Washingtan Streex SE

POBOX40)19
Olympia, WA 985040110

US Mail Postage Prepad To
Bellevue Scheal District
C/® Equf ax

POBOX283

St touis, MO 63166-0283

US Mail Postage Prepaid To

Commissioner Employment Security Deparament
Agency Resurds Center Manager

212 Maple Park

POBOX9SSS

Otympia, WA 93507955S

1, Laure A Fnglund, swearand declare under penaity of petjuty undes the laws of Washington
State that the foregong s tue and corruct to the best of my knowledge

SIGNED AND DATED this 20" day of May, 2024, w Bellevue, King Coaity, Washington State

Baunn G Toinsd

Laurte A Englund, Pentioner

1831 )27® Ave SE
Bellevue, Washmgion 93005
Lauricenghud@eartV i net
Cell- 425 442.98)7
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FILED
5/28/12024
Court of Appeals
Divisian |
Stale of Washingilon

IN THE COURT OF APPEALSOF THESTATE OF WASHINGTON

DIVISION ONE
LAURE A. ENGLUND,
No. BS694 4-1
Appelarg,
ORDER DENYRNG MOTION
v. FOR RECONSDODERATION

STATE OF WASHINGTON,
EMPLOYMENT SECURIIY
DEPARTMENT,

Respadert.

The appeliant, Laurie Erglund, 1as filkd a3 motion for reconsideration. The couwt

has considered the motion putsuant 10 RAP 12.4 and a3 majorily of the pariel has
delermined thal the motion siwuid be deried. Now. therefete, ilis hereby

ORDERED that the motion for recorsideration is denied,

Lt [

Judge
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